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REAUTHORIZATION  OF  THE  ADMINISTRATIVE 
CONFERENCE  OF  THE  UNITED  STATES 


THURSDAY,  MAY  11,  1995 

House  of  Representatives, 
Subcommittee  on  Commercial  and 

Administrative  Law, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
B-352,  Rayburn   House  Office  Building,   Hon.   George  W.   Gekas 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  George  W.  Gekas,  Bob  IngHs,  Michael 
Patrick  Flanagan,  Bob  Barr,  Jack  Reed,  and  Robert  C.  Scott. 

Also  present:  Raymond  V.  Smietanka,  counsel;  Roger  T.  Fleming, 
counsel;  Charles  E.  Kern  HI,  counsel,  Rebecca  Ward,  secretary; 
Agnieszka  Fryszman,  minority  counsel;  and  Paul  J.  Drolet,  minor- 
ity counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  GEKAS 

Mr.  Gekas.  The  hour  of  10  o'clock  having  arrived,  this  session  of 
the  Subcommittee  on  Commercial  and  Administrative  Law  of  the 
Committee  on  the  Judiciary  will  come  to  order. 

We  note  the  presence  of  the  ranking  member  Congressman  Reed, 
who  by  his  presence  establishes  the  quorum  by  which  we  are  en- 
abled to  proceed  with  the  hearing. 

The  Administrative  Conference,  of  course,  plays  a  continuing  role 
as  it  has  for  many  years.  We  have  heard  criticisms  of  it  and  olan- 
dishments  of  it.  We  have  seen  examples  of  its  good  work  and  we 
have  seen  some — although  not  too  often,  but  once  in  a  while — we 
do  see  some  cracks  in  the  format  of  the  function  of  the  Conference. 
All  in  all,  it  seems  that  most  people  on  Capitol  Hill  who  have  been 
here  for  a  while  point  with  approbation  toward  the  work  of  the  Ad- 
ministrative Conference. 

This  does  not  mean  that  there  will  be  a  rush  to  save  it  in  the 
forthcoming  budget  fights  but  the  Conference  does  have  many  sup- 
porters who  will  be  dismayed  if,  indeed,  some  of  the  plans  to  zero 
it  out  are  carried  out.  So  it  is  the  duty  and  the  job  of  the  people 
who  are  testifying  here  today  to  place  on  the  record  a  full  justifica- 
tion for  the  continuance  of  the  Administrative  Conference  and  to 
help  us  prove  that  it  should  be  reauthorized  and  fully  funded.  We 
note  that  the  Senate  and  the  House  have  different  versions  of  how 
to  proceed  on  this  question.  Therefore,  your  work  as  witnesses  and 
as  advocates  will  not  be  concluded  today,  but  will  be  just  like  the 

(1) 


process  itself,  a  continuing  function  of  your  offices  to  try  to  bring 
about  a  resolution  to  this  matter. 

We  will  keep  an  open  mind.  It  might  be  a  good  note  upon  which 
to  start  that  from  the  polling  of  our  subcommittee,  that  you  have 
substantial  support  once  you  justify  the  work  and  the  rationale  for 
the  continuance  of  the  Administrative  Conference.  With  that,  we 
will  begin  by  offering  the  podium  for  a  moment  or  two  or  three  to 
the  distinguished  ranking  minority  member. 

Mr.  Reed.  Thank  you,  Mr.  Chairman.  I  would  like  to  thank  you 
for  holding  this  hearing  and  proceeding  with  the  consideration  of 
the  reauthorization  of  the  Administrative  Conference. 

I  will  make  just  a  few  quick  points. 

First,  I  think  the  Conference  is  a  cost-effective  way  to  do  a  very 
important  task  which  is  to  look  at  the  regulatory  processes  of  the 
Federal  Government  and  make  changes  where  changes  are  nec- 
essary and  give  advice  on  a  broad  range  of  topics. 

It  represents,  I  think,  in  the  very  best  sense,  a  public-private 
partnership  involving  practitioners,  judges,  academics  and  focusing 
in  on  the  mechanics  of  administrative  process. 

And  the  third  point  I  would  make  is  that  this  is  one  of  those  or- 
ganizations whicn  is  increasingly  important  because  I  think  on 
both  sides  of  the  aisle  there  is  a  sincere  attempt  to  look  at  regu- 
latory processes,  to  reform  them,  streamline  them,  make  the  Grov- 
ernment  work  more  effectively;  and  in  this  context,  the  mission  and 
the  responsibilities  of  the  Conference,  I  think  are  even  more  impor- 
tant today  than  they  were  in  the  past. 

And  so  I  look  forward  to  the  hearing  and  to  hearing  the  wit- 
nesses and,  I  hope,  moving  forward  to  reauthorization  of  this  im- 
portant function. 

I  thank  the  chairman. 

Mr.  Gekas.  I  thank  the  gentleman  and  we  recognize  the  first 
panel  of  individuals  who  will  present  the  first  testimony.  We  recog- 
nize Ms.  Rogers. 

STATEMENT  OF  THOMASINA  V.  ROGERS,  CHAIR,  ADMINISTRA- 
TIVE CONFERENCE  OF  THE  UNITED  STATES,  ACCOryiPANIED 
BY  JEFFREY  LUBBERS,  RESEARCH  DIRECTOR,  AND  GARY 
EDLES,  GENERAL  COUNSEL 

Ms.  Rogers.  Thank  you,  Mr.  Chairman,  Mr.  Reed.  I  am  honored 
to  appear  this  morning  in  support  of  reauthorization  of  the  Admin- 
istrative Conference's  request  for  appropriations  for  fiscal  year 
1995  through  1998.  With  me  this  morning  are  Gary  Edles,  wno  is 
the  General  Counsel  of  the  Administrative  Conference,  and  Jeff 
Lubbers,  who  is  the  Research  Director.  Also  later  you  will  be  hear- 
ing from  four  very  distinguished  members  of  the  Administrative 
Conference,  or  should  I  say  four  very  distinguished  individuals  in 
their  own  right  who  happen  to  be  members  of  the  Administrative 
Conference. 

To  say  that  the  Administrative  Conference's  request  for  reauthor- 
ization does  not  occur  in  a  vacuum  is  an  understatement.  But  I 
submit  for  the  record  my  prepared  testimony  detailing  the  unique 
structure  of  the  Administrative  Conference,  the  public-private  part- 
nership to  which  Congn^essman  Reed  has  referred,  the  history  of  the 
Administrative  Conference,  the  past  accomplishments  of  the  Ad- 


ministrative  Conference,  and  the  Conference's  agenda  for  the  fu- 
ture. 

What  I  would  like  to  do  this  morning  in  the  time  allotted  me  is 
to  highlight  the  prepared  testimony  that  describes  how  the  Admin- 
istrative Conference  fits  into  the  context  of  the  very  significant  re- 
forms in  government  that  are  being  debated  and  implemented. 

Mr.  Gekas.  Without  objection,  we  will  receive  and  accept  your 
written  statement  and  make  it  a  part  of  the  record. 

Ms.  Rogers.  Thank  you. 

An  easy  way  to  conceptualize  the  Administrative  Conference's  ef- 
forts is  an  answer  to  a  very  simple  but  frequently  asked  question 
and  that  is,  what  do  we  do  at  the  Administrative  Conference  any- 
way. 

Much  of  the  activity  of  the  Administrative  Conference  focuses  on 
issues  of  administrative  and  regulatory  reform  that  are  so  much  on 
the  minds  of  the  American  people,  the  104th  Congress  and  Vice 
President  Gore's  reinvention  team.  The  Conference,  whose  sole 
function  is  to  identify  and  help  to  eradicate  procedural  inefficien- 
cies that  encumber  the  Government's  ability  to  serve  the  public, 
will  never  win  best  actor  in  that  lineup  that  I  just  described  for 
several  reasons,  not  the  least  of  which  is  that  the  Administrative 
Conference  plays  a  supporting  role. 

What  the  Conference  is  tasked  to  do  and  what  it  does  best  in  this 
context  is  to  complement  the  efforts  of  the  administration  and  the 
Congress.  It  is  kind  of  a  micro-  macro-division  of  labor.  It  is  for  oth- 
ers to  define  the  role  and  the  scope  of  government;  it  is  the  mission 
of  the  Administrative  Conference  to  work  in  partnership  with  the 
Congress,  with  the  executive  branch,  the  courts,  and  private  sector 
to  improve  the  regulatory  systems  so  that  the  public  receives  the 
fair  and  efficient  service  to  which  it  is  entitled. 

The  examples  of  the  kind  of  work  that  the  Conference  is  cur- 
rently engaged  in,  or  the  way  it  fits  into  this  whole  debate  for  regu- 
latory and  administrative  reform,  is  highlighted  by  the  fact  that 
the  first  act  passed  by  the  104th  Congress,  the  Congressional  Ac- 
countability Act,  cited  the  Administrative  Conference  for  a  very  im- 
portant role — to  review  the  operation  of  about  12  workplace  laws 
that  are  now  made  applicable  to  the  Government  Printing  Office, 
Library  of  Congress,  and  GAO. 

Also,  the  Administrative  Conference  in  a  very  short  period  of 
time  testified  on  four  regulatory  reform  bills  in  the  Congress,  and 
the  Conference  staff  worked  very  closely  with  congn^essional  staff  in 
developing  and  evaluating  some  of  the  suggestions  for  change. 

And  then  finally  it  is  noteworthy  that  one  of  the  bills  in  the  Sen- 
ate, S.  343,  a  regulatory  reform  bill  introduced  by  Senator  Dole,  re- 
quires the  Conference  to  carry  out  an  ongoing  study  of  the  oper- 
ation of  risk  assessment  requirements  and  to  submit  an  annual  re- 
port to  Confess  and  to  carry  out  a  study  of  the  operation  of  the 
Administrative  Procedure  Act  as  it  would  be  amended  by  that  bill. 
A  similar  provision  in  another  Senate  bill,  S.  291,  also  highlights 
the  Administrative  Conference  for  a  similar  role. 

But  importantly,  I  would  like  to  just  focus  a  minute  or  two  on 
three  noteworthy  agendas  of  the  Administrative  Conference  that  fit 
into  the  context  of  what  is  happening  today  on  the  regulatory  re- 
form landscape. 


First  of  all,  the  Administrative  Conference  has  worked  consist- 
ently in  the  past  and  will  continue  to  work  to  promote  agency  use 
of  consensus-based  techniques  by  which  to  develop  rules.  Most  re- 
cently, we  have  been  asked  by  the  OIRA  to  establish  a  resource 
center  for  negotiated  rulemaking  so  that  we  can  work  closely  with 
agencies  that  are  interested  in  developing  negotiated  rules,  but 
may  not  have  the  expertise.  Also  in  the  area  of  negotiated  rule- 
making, we  are,  at  the  request  of  EPA,  evaluating  their  negotiated 
rulemaking  program.  And  most  recently,  we  have  worked  with  the 
Department  of  Interior  on  a  negotiated  rule  involving  Indian  self- 
determinations. 

In  addition,  in  the  area  of  regulatory  reform,  we  are  looking  at 
alternative  approaches  to  regulation.  At  a  recent  plenary  meeting 
of  the  Administrative  Conference,  we  considered  the  use  of  audited 
self-regulation  as  an  alternative  to  traditional  regulation.  In  addi- 
tion, we  have  looked  at  the  use  of  voluntary  consensus  standards 
as  an  alternative  to  traditional  reflation. 

Mr,  Gekas.  Audited  self-determmation? 

Ms.  Rogers.  Audited  self-regulation,  which  involves  delegation  of 
authority  to  an  association  or  a  voluntary  organization  to  regulate 
its  members  as  opposed  to  the  command  and  control  type  of  regula- 
tions that  are  thought  to  be  overly  burdensome  in  some  industries. 
We  have  evaluated  the  criteria  that  should  be  in  place  in  order  to 
support  audited  self-regulation.  It  does  not  work  in  every  situation, 
but  we  have  developed  criteria  in  which  it  would  be  appropriate. 

In  addition,  we  have  focused  very  heavily  on  alternatives  to  liti- 
gation in  agency  cases.  We  have  promoted,  as  you  know,  the  use 
of  alternate  dispute  resolution  by  Federal  agencies  as  a  result  of 
both  our  work  in  the  early  1980's  to  formulate  alternative  dispute 
resolution  and  the  Congress'  follow-on — in  the  form  of  the  ADR 
Act — which  encourages  agencies  to  use  alternate  dispute  resolution 
as  a  means  of  diminishing  litigation  and  emphasizing  consensus- 
based  decisionmaking. 

And  then  finally,  we  have,  as  part  of  our  1995  agenda,  encour- 
aged public  participation  and  openness  in  government  in  some  of 
the  projects  that  we  have  undertaken. 

Tomorrow,  for  example,  we  begin  examination  of  the  Sunshine 
Act  at  the  request  of  a  number  of  Federal  agencies  that  are  con- 
cerned about  the  impact  of  the  requirements  of  the  Sunshine  Act 
on  decisionmaking  within  those  agencies.    ,  ,  *  . 

In  an  upcoming  meeting  in  June,  the  Administrative  Conference 
has  among  the  projects  that  it  is  considering  two  very  timely  is- 
sues. One  is  the  review  of  existing  regulations,  which  is  right  in 
line,  I  think,  with  where  the  regulatory  reform  efforts  of  this  body 
have  been  focused.  And  then  also  we  are  looking  at  the  use  of  me- 
diation under  the  Americans  with  Disabilities  Act,  as  an  alter- 
native again  to  litigation  of  those  cases. 

Does  the  Administrative  Conference  have ,  shortcomings?  Of 
course  it  does.  We  are  concerned  about  artd  devoting  additional  ef- 
forts to  our  implementation.  One  of  the  areas  that  has  been  the 
subject  of  some  criticism  is  that  the  Administrative  Conference  has 
not  been  involved  or  concerned  about  implementation  of  the  rec- 
ommendations that  it  develops.  We  take  serious  issue  with  that  as- 
sertion, but  we  also  know  tnat  we  do  have  to  work  more  closely 


with  the  Congress  and  the  executive  agencies  to  ensure  that  our 
recommendations,  one,  are  targeted  to  the  needs  of  the  Federal 
community;  and  two,  are  implemented. 

Obviously  one  of  the  problems  that  we  have  is  that  we  don't  have 
enforcement  authority  with  respect  to  our  recommendations.  But 
we  do  believe  that  in  working  closely  with  Federal  agencies  and  the 
Congress,  we  can  obtain  a  heightened  or  enhanced  implementation 
of  those  recommendations.  The  important  thing  is  what  we  are 
doing  about  becoming  the  best  supporting  actor,  the  kind  that  the 
administration  and  the  Congress  and  the  American  people  so  badly 
deserve. 

When  I  arrived  in  October,  I  undertook  a  full-scale  review  of  the 
Administrative  Conference  and  concluded  that  there  was  work  that 
needed  to  be  done  to  ensure  that  we  achieved  and  do  achieve  our 
mission  in  the  best  way  that  our  resources  would  allow.  I  discov- 
ered that  there  were  some  problems.  I  think  you  have  a  copy  of  our 
strategic  plan,  which  is  our  best  effort  at  both  delineating  the  prob- 
lems that  the  Administrative  Conference  faces  and  the  barriers 
that  it  faces  in  achieving  its  mission,  and  also  laying  out  a  road- 
map  as  to  how  the  Administrative  Conference  plans  to  achieve  the 
vision  that  the  Administrative  Conference  has  set  for  itself  for  the 
years  to  come. 

With  that,  I  would  like  to  answer  any  questions  that  you  might 
have. 

[The  prepared  statement  of  Ms.  Rogers  follows:] 

Prepared  Statement  of  Thomasina  V.  Rogers,  Chair,  Administrative 
Conference  of  the  United  States 

A  New  Beginning 

I  am  pleased  to  appear  today  in  support  of  the  request  of  the  Administrative  Con- 
ference of  the  United  States  (ACUS)  lor  a  reauthorization  of  its  appropriations. 

Much  has  dianged  since  the  Conference  appeared  before  this  committee  last  year 
in  connection  with  its  reauthorization.  The  leadership  of  Congress,  and  the  leader- 
ship and  membership  of  this  committee,  have  changed.  I  am  also  a  new  Chair  of 
the  Administrative  (Conference,  having  taken  the  oatn  of  office  last  October  4.  And 
Congress  is  actively  turning  its  attention  to  the  need  for  regulatory  reform. 

Upon  coming  to  the  Administrative  Conference  last  fall,  I  immediately  began  a 
full  scale  examination  of  its  operations.  I  recognized  that  the  Conference  needed  to 
redirect  its  energy  to  better  address  not  only  current,  but  emerging  issues  affecting 
the  administrative  process.  I  am  pleased  to  report  that  the  Conference  has  refocused 
its  efforts  on  the  need  to  ensure  fair  procedures  in  the  new  environment  of  dimin- 
ished resources  and  smaller  government  with  greater  public  participation.  We  have 
developed  a  program  to  complement  current  Administration  and  Congressional  ini- 
tiatives and  address  certain  of  the  details  that  must  be  resolved  if  regulatory  reform 
and  reinvention  efTorts  are  to  be  implemented  successfully. 

Illuminating  the  Dark  Corners  of  the  Administrative  Process 

The  basic  responsibility  Congress  gave  the  Administrative  Conference  upon  its 
creation  in  1964  was  to  study  the  processes  and  procedures  by  which  federal  agen- 
cies administer  their  programs  and  to  help  ensure  that  these  programs  are  admmis- 
tered  fairly,  efficiently,  and  effectively.  ACUS  was  modeled  on  the  Judicial  Con- 
ference of  the  United  States  and  undertakes  for  the  executive  branch  many  of  the 
advisory  and  educational  functions  the  Judicial  Conference  undertakes  for  the 
courts.  In  the  words  of  former  ACUS  Chairman  Roger  Cramton,  ACUS'  job  is  to  ex- 
plore the  "many  dark  comers  of  the  administrative  process  that  are  rarely  illumi- 
nated by  other  private  or  public  groups." 

While  the  role  of  government  is  changing  dramatically,  the  administrative  process 
continues  to  affect  everyone — even  though  most  people  don't  realize  it.  When  a  tax- 
payer, for  example,  wants  to  complain  about  an  IRS  letter  that  disallows  a  tax  de- 


duction,  he  or  she  must  enter  the  administrative  process.  There  are  rules  about  how 
to  file  an  appeal,  where  you  must  file,  and  when.  Similarly,  a  citizen's  simple  re- 
quest for  information  from  a  department  or  agency  is  governed  by  a  set  of  legal  pro- 
cedures created  by  Congress  in  the  Freedom  of  Information  Act,  implementea  by 
agency  regulations,  and  enforced  by  the  courts. 

Even  with  a  sharply  reduced  federal  government,  federal  departments  and  agen- 
cies will  continue  to  make  thousands  of  determinations  that  affect  social  security, 
the  rights  of  veterans,  immigration,  how  much  tax  an  individual  pays,  a  worker's 
relationship  with  management,  public  health, — the  list  goes  on  ana  on.  In  one  way 
or  another,  the  process  by  which  federal  agencies  decide  these  matters  affects  every 
citizen  in  his  or  ner  personal  or  business  liie. 

Continuous  Oversight  Is  Necessary 

"The  devil,"  it  is  said,  "is  in  the  details."  Most  procedural  issues,  thou£^  vitally 
important,  tend  not  to  be  high  profile  topics.  In  much  the  same  way  as  we  think 
about  our  car's  en^e  only  when  it  fails  to  start  on  a  cold  winter  morning,  we  think 
about  the  mechamcs  of  government  only  when  the  regulatory  process  breaks  down 
dramatically. 

Obviously,  serious  process  problems  catch  the  public's  attention.  But  an  equally 
pernicious  culprit,  much  more  insidious  and  more  difficult  to  root  out  and  remedy, 
18  the  day-to-oay  cost  when  the  regulatory  process  malfunctions  in  small  ways — the 
delay  of  a  few  weeks  in  an  agency's  processing  of  a  license  application  when  time 
is  01  the  essence;  the  frustration  that  results  wnen  red  tape  prevents  a  citizen  from 
receiving  needed  information  from  a  government  department;  or  the  economic  and 
emotional  cost  that  ensues  when  an  individual  has  to  go  to  court  to  resolve  a  minor 
disagreement  with  the  government  when  recourse  to  some  form  of  simplified,  out- 
of-court  process  could  resolve  the  matter  quickly  and  inexpensively. 

The  Congress  from  time  to  time  examines  government-wide  procedural,  meth- 
odological, or  organizational  problems,  as  the  104th  Congress  is  doing  now.  But  Con- 
gress concerns,  of  necessity,  lie  principally  with  matters  of  substantive  policy,  and 
its  review  of  process  issues  can  occur  only  sporadically  and  at  a  generalized  or 
"macro"  level.  Similarly,  the  basic  examination  of  detailed  procedure  and  process 
questions  is  not  ordinarily  the  center  of  attention  of  officials  within  the  departments 
and  agencies  who  are  typically  immersed  in  carrying  out  their  day-to-day  sub- 
stantive missions. 

So  there  is  a  continuing  need  to  examine  and  improve  the  details  of  the  adminis- 
trative process — providing  the  "micro"  analysis  that  complements  the  "macro"  exam- 
ination undertaken  from  time  to  time  by  Congress  or  the  Administration.  That  is 
where  ACUS  comes  in. 

The  idea  of  having  an  organization  within  the  government  dedicated  to  scrutiniz- 
ing the  procedures  and  processes  by  which  departments  and  agencies  interact  with 
the  public  goes  back  almost  50  years  and  has  received  support  from  all  three 
branches  of  government  on  a  bipartisan  basis.  Temporary  committees  or  conferences 
to  review  administrative  procedure  were  created  in  the  1940s,  1950s,  and  1960s. 
One  thing  became  clear  from  their  efforts.  There  was  a  need  for  continuity.  As  the 
Senate  Judiciary  Committee  found: 

The  single  strongest  argument  in  favor  of  a  permanent  Conference  is  that 
of  continuity.  .  .  .  [The  temporary  conferences]  have  been  greatly  ham- 
pered by  their  temporary  existence  arid  their  handicap  has  been  deplored  by 
the  agencies,  by  both  political  parties,  by  both  temporary  Conferences,  by  the 
second  Hoover  Commission,  by  the  bar— by  virtually  everyone  connected  with 
administrative  procedures.  ^ 

Agreeing  with  that  conclusion.  Congress  created  the  Administrative  Conference  as 
a  permanent  institution  in  1964. 

ACUS  Is  a  Unique  Public-Private  Partnership 

With  exceptional  foresight.  Congress  provided  the  Conference  with  a  unique  struc- 
ture that  permits  us  to  accomplish  our  statutory  mission.  For  more  than  25  years — 
and  long  before  it  became  fasnionable — the  Administrative  Conference  has  had  an 
active  partnership  arrangement  between  the  federal  government  and  the  private 
sector.  In  that  respect,  we  are  unlike  other  governmental  units. 

With  a  small  professional  staff,  and  the  assistance  of  contract  consultants  who  are 
experts  in  the  governmental  process,  the  45  volunteer  members  of  the  Administra- 
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tive  Conference  from  outside  government  regularly  come  together  with  55  represent- 
atives of  the  principal  departments  and  agencies  to  take  a  nard  look  at  government 
processes,  procedures,  and  organization — to  see  what  works,  what  does  not  work, 
and  how  things  can  be  made  more  fair,  more  streamlined,  and  more  eflective.  Be- 
cause of  our  membership  structure,  we  view  problems  from  the  perspectives  of  the 
government,  the  public,  and  the  academic  community.  Working  together,  we  meld 
scholarly  research  and  our  accumulated  experience  into  practical  recommendations 
to  Congress,  the  President,  the  agencies,  and  the  courts,  on  how  to  improve  the  way 
government  interacts  with  the  citizens  it  serves  or  regulates.  And,  importantly,  we 
strive  to  implement  those  recommendations. 

Our  members  from  the  private  sector  include  individuals  from  both  political  par- 
ties, plus  independents,  who  represent  all  points  on  the  philosophical  spectrum.  Our 
government  members  include  both  senior  political  appointees  and  career  civil  serv- 
ants. The  Conference  has  no  partisan  agenda. 

Our  private  sector  members  receive  no  compensation  for  their  participation.  The 
government  pays  only  travel  expenses  for  our  out-of-town  members.  As  a  con- 
sequence, we  leverage  our  small  annual  appropriation  to  obtain  hundreds  of  thou- 
sands of  dollars  of  donated  services  from  some  of  the  nation's  most  distinguished 
experts  in  the  fields  of  administrative  law  and  government  administration.  Our  gov- 
ernment members  participate  in  Conference  activities  in  addition  to  their  usual  du- 
ties at  their  own  agencies. 

Why  do  these  individuals  donate  their  time  and  energy  to  the  work  of  the  Con- 
ference? They  do  so  because  they  believe  that  this  interactive  partnership  of  public 
and  private  oversight  is  an  effective  way  to  help  ensure  that  our  government  oper- 
ates Doth  efiiciently  and  fairly  to  serve  and  protect  all  of  our  citizens.  I  have  at- 
tached a  current  list  of  our  members  as  an  Appendix  to  this  prepared  statement. 

ACUS'  Work  for  the  Average  Citizen 

Despite  its  importance  to  the  average  citizen,  administrative  procedure  is  not  a 
topic  ordinarily  discussed  around  the  lamily  breakfast  table.  As  a  consequence,  the 
work  of  the  Administrative  Conference  is  not  well  known.  But  we  work  daily  to 
translate  our  activities  into  direct  and  understandable  benefits  for  the  average 
American. 

In  the  1970s,  the  Conference  examined  the  procedures  of  the  Internal  Revenue 
Service — an  agency  that  every  working  American  has  to  deal  with  every  year.  The 
Conference  made  scores  of  specific  proposals  for  procedural  improvement,  such  as 
giving  the  taxpayer  better  notice  before  the  ERS  undertakes  a  levy  or  seizure  action 
against  the  taxpayer's  property,  restricting  the  IRS'  ability  to  disclose  tax  returns, 
and  providing  taxpayers  with  a  referral  service  for  answering  questions  and  obtain- 
ing assistance.  The  IRS  adopted  most  of  our  proposals,  including  those  three,  and 
all  taxpayers  have  benefited. 

More  recently,  the  Conference  led  the  fi^t  to  require  agencies  to  give  notice  to 
businesses  before  they  release  information  to  the  public  that  those  businesses  had 
submitted  to  the  government  in  confidence.  It  took  us  five  years  to  implement  that 
simple  recommendation,  but  President  Reagan  issued  an  executive  order  on  the  sub- 
ject in  1987. 

In  1990,  the  Conference  began  urging  agencies  to  establish  Ombudsman  offices  to 
provide  inexpensive,  centralized  access  to  government  agencies  and  help  resolve  citi- 
zen complaints  sympathetically  and  informallv,  cutting  through  the  red  tape.  The 
Ombudsman  is  quite  a  popular  and  respected  public  advocate  in  many  European 
countries  but  has  not  been  a  well-established  part  of  the  American  governmental 
scene.  Several  agencies,  such  as  the  IRS  and  tne  FDA,  now  have  Ombudsman  of- 
fices. The  Comptroller  of  the  Currency  created  its  Ombudsman  office  in  1993,  and 
last  year  Congress  picked  up  on  our  idea  and  passed  legislation  that  reqpiired  each 
banking  agency  to  create  such  an  office.^ 

These  examples  illustrate  several  important  points  about  the  Conference's  work. 
First,  and  foremost,  the  work  we  do  vitally  afTects  all  Americans.  Because  the  prob- 
lems we  address  often  tend  to  be  technical,  they  require  thoughtful  study  and  a  will- 
ingness to  commit  to  the  painstaking  consensus  building  that  is  needed  to  craft  com- 
mon sense  solutions.  The  changes  we  propose  rarely  come  quickly.  They  require  a 
good  deal  of  plugging  and  plodding  before  they  become  part  of  day-to-day  agency  ac- 
tivity. This  IS  ^eavy  liflmg."  Because  our  recommendations  are  not  always  en- 
dorsed by  the  government  agencies  that  are  the  subject  of  our  study,  eflective  exam- 
ination and  implementation  cannot  be  left  in  the  hands  of  the  agencies  themselves. 


»Pub.  L.  103-325,  section  309. 


ACUS  Provides  Independent  Advice  and  Assistance  to  Congress 

Congress  has  numerous  resources,  both  inside  and  outside  government,  including 
the  General  Accounting  OfTice  and  the  Congressional  Researdi  Service,  to  which  it 
can  turn  for  assistance  in  resolving  legislative  issues.  Yet,  as  this  committee  is  well 
aware,  on  issues  of  administrative  law  and  procedure,  members  of  Congress  and 
congressional  committees  and  their  staffs  routinely  turn  to  the  Administrative  Con- 
ference because  ACUS  provides  a  level  of  expertise  and  impartial  advice  and  assist- 
ance that  Congress  cannot  obtain  elsewhere. 

Mudi  of  our  work  is  done  informally,  behind  the  scenes.  We  hear  from  congres- 
sional stafT  members  literally  every  week.  We  are,  at  times,  asked  for  more  formal 
views.  Already  this  year,  the  Conference  has  testified  before  three  separate  commit- 
tees on  regulatory  reform  legislation  pending  in  the  House  or  Senate.  Your  commit- 
tee invited  us  to  testify  last  February  when  you  examined  key  elements  of  H.R.  9, 
the  Administrative  Procedure  Reform  Act  of  1995. 

On  occasion  Congress  has  asked  ACUS  to  formulate  a  specific  solution  to  a  prac- 
tical, perhaps  seemingly  intractable,  legislative  problem.  In  1990,  for  example, 
ACUS  conducted  a  major  study  of  how  the  Federal  Aviation  Administration  had  im- 
plemented a  2-year  demonstration  civil  penalty  program  affecting  the  safety  of  the 
national  air  transportation  system.  The  congressional  committees  reviewed  the  Con- 
ference report  and  decided  to  extend  the  program  for  another  2  years.  As  part  of 
the  extension  legislation,  Congress  directed  ACUS  to  do  a  follow-up  study  and  sub- 
mit fiirther  recommendations.  The  Conference's  proposals,  made  within  the  1-year 
time  frame  requested  by  the  House  Aviation  Subcommittee,  led  directly  to  passage 
of  Pub.  L.  102-345,  the  FAA  Civil  Penalty  Administrative  Assessment  Act  of  1992, 
which,  consistent  with  the  ACUS  recommendation,  made  the  civil  penalty  program 
permanent  and  transferred  authority  over  the  adjudication  of  civil  penalties  arfect- 
ing  pilots  and  flight  engineers  from  the  FAA  to  the  National  Transportation  Safety 
Board. 

Your  colleagues.  Congressmen  Oberstar  and  Clinger,  who  were,  at  that  time,  the 
Chairman  and  Ranking  Member,  respectively,  of  the  Aviation  Subcommittee,  de- 
scribed ACUS'  work  as  follows: 

The  Aviation  Subcommittee  has  benefited  greatly  from  the  work  of  the  Con- 
ference. Over  the  past  few  years  we  have  had  to  deal  with  the  controversial 
issue  of  allowing  the  Federal  Aviation  Administration  to  assess  civil  pen- 
alties for  violations  of  aviation  safety  and  security  regulations.  During  our 
deliberations,  the  Conference  supplied  us  with  two  very  important  studies 
which  were  instrumental  in  informing  the  Congress  and  the  aviation  com- 
munity on  whether  the  procedures  for  FAA  civil  penalties  followed  general 
principles  of  administrative  procedure  and  practice.  It  was  invaluable  to  our 
ability  to  develop  legislation  on  civil  penalties  to  have  the  benefits  of  the 
Conference's  thorough  and  objective  studies.^ 

ACUS  Responsibilities  Under  the  Congressional  Accountability  Act 

In  the  first  piece  of  legislation  enacted  by  the  104th  Congress  this  year,  the  Con- 
gressional Accountability  Act,  Pub.  L.  104-1,  Congress  gave  the  Conference  a  new 
responsibility,  namely,  to  examine  whether  three  congressional  agencies — the  Gen- 
eral Accounting  Office,  the  Government  Printing  Ofnce,  and  the  Library  of  Con- 
gress— have  properly  implemented  the  12  specific  workplace  statutes  (e.g..  The 
Americans  with  Disabilities  Act,  Fair  Labor  Standards  Act,  Occupational  Safety  and 
Health  Act  of  1970)  that  will  now  be  applicable  to  Congress  and  Congressional  agen- 
cies. Congress  directed  the  Conference  to  evaliiate  whether  the  rights,  protections 
and  procedures  applicable  to  employees  of  the  three  afTected  offices  are  comprehen- 
sive and  effective,  and  to  make  recommendations  for  improvement,  including  nec- 
essary changes  in  the  statutes  or  regulations.  The  study  is  to  be  completed  by  De- 
cember 1996.  We  genuinely  appreciate  the  confidence  that  the  104th  Congress  has 
shown  in  our  expertise  and  impartiality. 

The  Judiciary  Relies  on  ACUS  Scholarship 

The  courts  continue  to  rely  on  the  scholarship  of  the  Conference,  its  staff  and  con- 
sultants. In  two  separate  decisions  issued  in  1993,  the  Supreme  Court  expressly  re- 
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ferred  to  one  of  ACUS'  recommendations  and  another  of  its  studies.  Justice 
Blackmun's  opinion  for  a  unanimous  Court  in  Darby  v.  Cisneros*  pointed  to  one  of 
ACUS'  oldest,  but  most  influential  proposals  '^lrging  Congress  to  adopt  the  very  lan- 
guage [regarding  the  abolition  of  sovereign  immunitv]  that  was  eventually  incor- 
fiorated  verbatim  into  the  1976  amendment"  to  the  Administrative  Procedure  Act. 
n  Lincoln  v.  Grover  Vigil,^  the  Court  took  note  of  a  1992  consultant  study  for  the 
Conference  entitled  Interpretive  Rules,  Policy  Statements,  Guidance,  Manuals  and 
the  Like — Should  Federal  Agencies  Use  Them  To  Bind  the  Public?^ 

The  Conference's  views  with  respect  to  the  applicability  of  the  Equal  Access  to 
Justice  Act  (EAJA)  and  the  Model  Rules  developed  by  the  staff  of  the  Ofiice  of  the 
Chairman  to  implement  EAJA  were  noted  in  six  separate  Court  of  Appeals  decisions 
in  recent  years.  Chief  Judge  Merritt  of  the  U.S.  Court  of  Appeals  for  the  Sixth  Cir- 
cuit explained  that  ACUS  Model  Rules  "provide  guidance  for  [the  court's]  inquirjr" 
because  of  the  role  assigned  to  the  Oflice  of  the  Cnairman  by  Congress  for  promul- 
gating model  rules  to  govern  EAJA  awards  in  administrative  proceedings ."^ 

ACUS  Response  to  the  New  E^fVIRONMENT 

We  recognize  that  the  regulatory  climate  is  changing  dramatically.  The  Con- 
ference continues  to  redesign  its  program  agenda  to  support  the  transition  to  a 
smaller,  more  eillcient,  more  responsive  government — a  government  that,  in  the 
words  of  the  National  Performance  Review,  "works  better  and  costs  less." 

ACUS  Is  Cutting  the  Cost  of  Government  Litigation 

It  is  no  longer  amusing  to  hear  someone  say:  "Don't  make  a  federal  case  out  of 
it!"  in  Federal  agencies  are  now  involved  in  tens  of  thousands  of  disputes  as  parties. 
But  what  is  not  so  well  known  is  that  federal  agencies  also  decide  hundreds  of  thou- 
sands of  controversies  annually — far  more  than  the  federal  courts.  The  transaction 
costs  of  this  agency  litigation,  including  the  backlogs  it  creates,  divert  crucial  na- 
tional resources,  cut  productivity  at  home  and  harm  our  country's  competitive  posi- 
tion in  markets  overseas. 

About  half  the  Conference's  resources  are  now  devoted  to  staff  support  for  activi- 
ties designed  to  reduce  administrative  litigation  by  and  within  the  federal  govern- 
ment. The  Conference  recognized  this  problem  more  than  a  decade  ago,  and  began 
to  do  something  about  it.  In  the  1980s,  the  Conference  began  a  two-pronged  ap- 
proach to  the  cnaUenge  of  changing  the  culture  of  government  administrative  deci- 
sionmaking. Starting  in  1982,  it  undertook  seminal  research  into  the  litigation  crisis 
within  the  federal  government,  producing  15  separate  recommendations  between 
1982  and  1990  on  what  is  now  popularly  referred  to  as  "alternative  means  of  dis- 
pute resolution,"  or  ADR.  ADR  is  a  collective  name  for  a  spectrum  of  less  costly, 
less  time-consuming  problem-solving  processes  used  in  place  of  litigation.  ADR  saves 
time  and  money  for  the  taxpayer  and  the  private  sector  and  produces  better  results 
and  more  willing  compliance.  Perhaps  even  more  important,  it  invests  our  citizens 
with  a  direct  role  in  government  decisionmaking,  and  helps  produce  a  government 
that  listens  to  people  rather  than  tells  them  what  to  do.  As  part  of  this  aspect  of 
our  work,  ACUS  began  a  campaign  to  educate  agencies  to  the  value  of  ADR. 

Second,  ACUS  mounted  a  legislative  effort  to  enlist  congressional  support  for 
ADR.  The  legislative  phase  of  the  program  culminated  in  passage  of  both  the  Ad- 
ministrative Dispute  Resolution  Act  and  the  Negotiated  Rulemaking  Act  in  1990 
that  incorporated  many  of  the  themes  and  approaches  that  emerged  from  our  aca- 
demic investigations,  tn  those  statutes.  Congress  placed  its  imprimatur  on  the  use 
of  ADR  by  federal  agencies,  resolved  the  legal  and  policy  questions  associated  with 
its  use,  and  assigned  ACUS  a  formal  leadership  role  for  successful  implementation 
of  those  statutes. 

Conference  ADR  Implementation  Initiatives 

The  Conference  has  more  than  measured  up  to  the  responsibilities  Congress  gave 
it.  As  required  by  the  ADR  Act,  we  instituted  a  computerized  roster  that  now  con- 
tains the  names  of  hundreds  of  neutral  mediators  who  are  available  to  assist  agen- 
cies in  resolving  their  problems.  We  sponsored  a  unique  initiative  that  allows  agen- 
cies to  use  each  other's  employees  as  an  alternate  source  of  low  cost,  high  quality 
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mediators.  We  organized  a  series  of  interagency  working  groups  that  bring  together 
people  from  dozens  of  agencies  who  now  work  cooperatively  on  projects  no  one  agen- 
cy would  likely  undertake  on  its  own.  We  have  provided  program  design  assistance 
to  several  agencies,  such  as  designing  a  mediation  program  for  the  Department  of 
Transportation  to  use  in  resolving  EEO  disputes.  And  we  have  worked  closely  with 
dozens  of  agencies  to  develop  training  and  educational  programs  and  evaluate  ADR 
systems.  We  get  more  than  20  telepnone  calls  a  day,  mostly  from  other  agencies, 
requesting  advice  and  information  on  ADR.  Quite  honestly,  we  are  having  trouble 
keeping  up  with  the  demand. 

Simplifying  Government  Contracting 

We  have  devoted  much  attention  to  reducing  the  adversary  nature  of  government 
contracting  because,  quite  frankly,  we  perceive  tremendous  "bang  for  the  buck"  in 
this  area  of  federal  activity.  The  government  procurement  system  accounts  for  about 
$200  billion  in  expenditures  each  year.  So  the  potential  for  saving  by  reducing  the 
number  of  contract  claims  filed,  and  the  number  of  appeals,  is  enormous. 

The  Conference  recently  co-sponsored  with  the  Office  of  Federal  Procurement  Pol- 
icy (OFPP)  a  program  in  which  agencies  agreed  to  work  toward  a  partnership  with 
private  sector  companies  to  rely  less  on  litigation  and  more  on  alternative  tech- 
niques in  government  contract  administration  and  contract  dispute  resolution. 
Twenty-four  agencies  signed  a  "pledge"  committing  them  to  enhanced  use  of  ADR. 

The  ACUS  Procurement  ADR  Working  Group  is  now  woricing  with  OFPP  to  bring 
the  private  sector  on  board.  We  called  a  first-oi-its-kind  meeting  last  November  with 
about  two  dozen  associations  representing  private  sector  firms  that  contract  with 
the  government.  In  cooperation  with  the  Center  for  Public  Resources,  a  private  non- 
profit entity  whose  membership  includes  several  hundred  Fortune  500  companies 
interested  in  ADR,  we  will  bring  hundreds  of  corporate  lawyers  and  contract  admin- 
istrators together  with  their  government  counterparts  this  June  to  increase  aware- 
ness and  use  of  ADR  options.  Similarly,  ACUS  and  OFPP  will  be  working  with  the 
National  Contract  Management  Association  (NOMA),  a  private  group  that  is  the 
leading  professional  organization  for  thousands  of  line-level  contracting  officers  from 
inside  and  outside  government,  to  develop  a  series  of  "^ow  to"  seminars  for  NCMA 
members  around  the  country  to  help  them  get  started  applying  ADR  principles  and 
procedures. 

Tangible  Savings  Are  Already  Evident 

Tangible  savings  from  the  Conference's  collaboration  with  other  federal  agencies 
are  already  evident.  The  Federal  Deposit  Insurance  Corporation,  relying  on  Con- 
ference recommendations,  began  a  pilot  mediation  program  that  saved  more  than 
$9  million  in  legal  fees  and  expenses  in  the  first  18  months.  The  U.S.  Information 
Agency  reported  that  it  recently  used  ADR  to  settle  the  largest  contract  claim  in 
its  history — saving  over  $1  million  in  interest  charges  alone.  A  pilot  project  by  the 
Department  of  Laoor,  on  which  the  Conference's  staff  worked  closely,  reduced  the 
cost  of  litigation  in  enforcement  cases  resolved  by  mediation  by  up  to  17  percent  and 
expedited  resolution  of  disputes  by  as  much  as  6  months.  And  the  Army  Corps  of 
Engineers  reports  that  extensive  use  of  ADR  has  reduced  its  contract  claims  from 
more  than  1,000  in  1988  to  slightly  more  than  300  in  1992. 

Our  work  in  reducing  the  cost  of  government  litigation  is  now  widely  recognized. 
In  a  recently  published  manual  on  the  use  of  dispute  resolution  techniques  by  Pro- 
fessor and  Dean  Emeritus  Edward  Paver  of  the  University  of  Denver  Law  School, 
he  commented  that — 

Few  organizations,  whether  in  or  out  of  government,  have  exercised  more  ef- 
fective Leadership  than  that  of  the  Administrative  Conference  of  the  United 
States.^ 
Attorney  General  Reno,  who  recently  signed  an  order  establishing  an  Alternative 
Dispute  Fiesolution  program  for  the  Department  of  Justice,  offered  tne  following  ob- 
servation about  the  Conference's  work: 

Major  credit  should  be  given  to  the  Administrative  Conference  of  the  United 
States  for  its  leadership  in  helping  agencies  implement  the  Administrative 
Dispute  Resolution  Act  in  1990.  The  [CJonference  has  been  very  helpful  to 
the  Department  in  developing  these  new  ADR  policies.^ 


"Dauer,  Manual  of  Dispute  Resolution,  ADR  Law  and  Practice,  p.  26-1  (Shepard's/McGraw 
Hill,  May  1994). 
»  Department  of  Justice  Press  Release  No.  95-193  (April  6,  1995). 
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Indeed,  Mr.  Chairman,  you  were  kind  enough  to  compliment  our  work  on  the  floor 
of  the  House,  when  you  observed — 

I  have  been  personally  involved  in  some  of  the  oversight  for  this  particular 
Cheney  and  have  learned  firsthand  that  in  stopping  certain  suits  and  pre- 
venting others,  we  can  save  the  taxpayers  countless  dollars.  On  this  premise 
and  on  this  premise  alone,  I  feel  it  is  justified  to  conserve  this  particmar  pro- 
gram.^° 

But  the  woric  is  far  from  complete.  We  are  continuing  to  examine  areas  that  may 
be  in  need  of  improvement  or  from  which  we  can  learn  new  lessons.  We  have  a 
study  under  way  to  examine  conflict  management  by  the  Fish  and  Wildlife  Service 
under  the  Endangered  Species  Act.  We  are  reviewing  the  use  of  alternatives  to  liti- 
gation in  implementing  the  Americans  with  Disabilities  Act.  We  plan  to  work  with 
Congress  to  implement  reform  of  the  Equal  Access  to  Justice  Act  so  that  litigants 
who  prevail  against  the  government  can  obtain  attorney's  fees  expeditiously.  And 
the  Conference  will,  as  explained  in  the  President's  budget  document,  "support  im- 
plementation of  numerous  recommendations  of  the  National  Performance  Review  to 
streamline  the  Government  and  make  it  more  eflicient." 

While  many  agencies  have  taken  important  initial  steps  toward  introducing  ADR 
into  their  day-to-dav  routine,  the  initiative  is  just  beginning  to  take  hold.  The  Con- 
ference recently  submitted  a  comprehensive  report  to  Congress  on  agency  activity 
since  passage  of  the  ADR  Act.  We  recommended  that  the  statute  be  extended.  TTie 
extension  of  ADR  into  the  repertoire  of  all  federal  agencies  wUl  be  a  key  element 
of  the  Conference's  mission  over  the  next  four  years. 

ACUS  Is  Supporting  the  Transition  to  a  More  Efficient  Government 

We  have  also  begun  to  redesign  our  program  to  support  the  current  transition  to 
a  smaller,  more  eflicient  government.  As  I  have  explained,  we  continue  to  spend 
considerable  resources  to  replace  government  litigation  with  less  costly  and  less 
time  consuming  consensual  processes.  We  also  plan  to  bring  the  type  of  practical 
scholarship  and  implementation  skills  that  are  the  hallmaik  of  our  ADR  effort  to 
other  areas  to  facihtate  the  transition  to  a  smaller,  more  effective,  and  more  open 
and  accountable  government.  The  Conference  has  already  begun  scholarly  exanuna- 
tion  of  alternative  approaches  to  regulation,  such  as  the  use  of  voluntary  consensus 
standards  and  enhanced  reliance  on  audited  self-regulation  by  private  sector  enti- 
ties. We  are  conducting  research  into  one  aspect  of  "regulatory  federalism,"  i.e.,  the 
division  of  roles  in  ioint  federal/state  re^latory  programs.  We  are  reviewing  agency 
use  of  waivers  and  exemptions  to  provide  relief  from  regulatory  burdens.  We  also 

«lan  to  review  agency  procedures  for  the  distribution  and  sale  of  government  assets, 
i^e  believe  that  we  can  contribute  to  the  practical  implementation  of  regulatory  re- 
form initiatives  in  much  the  same  way  as  we  promoted  ADR  activity  during  the  past 
decade. 

The  Conference  will  continue  its  work  to  enhance  the  public's  participation  in  the 
regulatory  process  and  improve  its  access  to  regulatory  information  and  the  use  of 
iniormation  technology  in  government  regulation.  We  are  working  to  make  it  pos- 
sible to  have  information  on  regulation  and  benefits  available  to  the  public  in  a 
user-friendly  manner  to  anyone  with  a  home  computer.  We  will  make  recommenda- 
tions about  the  unique  legm  problems  associated  with  the  electronic  docketing  prac- 
tices of  agencies. 

We  are  formally  evaluating  EPA's  experience  with  the  use  of  negotiated  rule- 
making, a  technique  that  the  Conference  pioneered  in  the  1980s  as  an  alternative 
to  traditional  procedures  for  drafting  regulations.  As  developed  by  the  Conference, 
the  process  offers  members  of  the  public  who  are  going  to  be  affected  by  government 
regulations  the  opportunity,  in  appropriate  cases,  to  participate  around  the  table 
with  agency  officials  to  negotiate  the  actual  text  of  the  regulations  to  ensure  that 
they  make  sense.  When  President  Clinton  recently  urged  agencies  to  make  greater 
use  of  negotiated  rulemaking,  0MB  asked  ACUS  to  serve  as  a  "Tleg  Neg  Resource 
Center"  for  agencies  undertaking  negotiated  rulemakings.  And  we  shall  do  so.  As 
a  follow-on  to  our  sponsorship  of  the  National  Performance  Review's  "E-mail"  pilot 
study  designed  to  provide  interactive,  on-line  access  to  a  database  of  private  and 
government  mediators  and  arbitrators,  we  will  also  offer  to  become  a  test  site  for 
expanding  this  program  to  include  an  electronic  network  on  negotiated  rulemaking. 

Finally,  we  are  responding  to  questions  raised  about  the  workability,  costs  and 
benefits,  of  certain  government-wide  statutes,  like  the  Federal  Advisory  Committee 
Act  and  the  Government  in  the  Sunshine  Act.  In  the  case  of  the  latter,  over  a  dozen 


10  Remarks  of  Congressman  George  Gekas,  138  Cong.  Rec.  H6576  (Sept.  9,  1993). 
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current  and  former  regulatory  commissioners  wrote  to  me  to  request  that  we  exam- 
ine the  operations  of  the  Act.  I  have  just  established  a  special  ACUS  committee  to 
do  so  and  a  public  hearing  on  the  subject  is  scheduled  for  June. 

In  short,  with  this  committee's  encouragement,  the  Conference  stands  ready  to 
play  an  imf)ortant  role  in  the  transition  to  a  new,  more  streamlined  regulatory  envi- 
ronment. 

The  Role  of  the  Conference's  Private  Sector  Members 

Apart  from  extending  the  Conference's  authorization  of  appropriations  for  another 
four  years,  we  also  ask  the  Committee  to  include  in  our  statute  one  new  provision 
it  included  last  year  to  clarify  the  terms  of  the  Administrative  Conference  Act  to 
reflect  precisely  the  functions  the  Conference's  public  members  actually  perform.  Al- 
though these  functions  have  not  changed  significantly  over  more  than  25  years,  we 
ask  for  this  clarification  in  light  of  recent  concerns  by  the  Department  of  Justice 
that  individuals  from  the  private  sector  who  serve  on  the  Conference  should  be  con- 
sidered to  hold  "Onice[s]  of  .  .  .  Trust"  under  the  Emoluments  Clause  of  the  U.S. 
Constitution,  Article  I,  Section  9,  Clause  8.  What  that  means,  in  practical  terms, 
is  that  the  Conference  may  not  accept  the  volunteer  services  of  individuals  who  are, 
for  example,  members  of  law  firms  that  have  a  foreign  government  as  a  client,  even 
if  the  Conference  member  does  not  represent  or  perform  any  service  for  the  foreign 
government.  Nor  may  we  accept  the  volunteer  services  of  professors  who  teach,  even 
only  occasionally,  at  universities  that  are  instrumentalities  of  a  foreign  government. 

We  believe  it  is  important  to  clarify  whether  private  sector  members  of  the  Con- 
ference in  fact  do  exercise  functions  that  make  them  governmental  holders  of  an  "of- 
fice of  profit  or  trust"  under  the  Constitution.  The  members  appointed  by  the  Chair- 
man from  the  private  sector  participate  in  the  Conference's  advisory  activities  in 
much  the  same  manner  as  do  members  of  most  of  the  hundreds  of  other  advisory 
committees  across  the  government.  They  meet  intermittently  in  small  committees 
to  review  consultant  reports  and  formulate  recommendations  and,  collectively  in 
semiannual  plenary  sessions,  to  act  on  committee  recommendations.  They  are  ex- 

fiected  to  bring  their  personal  and  professional  perspectives  to  their  deliberations, 
ndeed,  since  its  inception,  the  Conference  has  had  a  bylaw  that  provides  that 
"[e]ach  member  is  expected  to  participate  in  all  respects  according  to  his  own  views 
and  not  necessarily  as  a  representative  of  any  agency  or  other  group  or  organiza- 
tion, public  or  private."^^ 

The  Conference's  advisory  activities  are  conducted  in  accordance  with  the  provi- 
sions of  the  Federal  Advisory  Committee  Act  (FACA),  which  recjuire,  among  other 
things,  that  the  committee  membership  "be  fairly  balanced  in  terms  of  points  of 
view  represented"  and  that  its  advisory  activities  be  open  to  the  public. 

Our  members  do  not  participate  in  the  day-to-day  administration  of  the  Con- 
ference as  a  federal  agency.  The  responsibilities  and  functions  of  the  Conference  as 
an  agency — e^.,  the  development  of  interagency  arrangements;^^  t^g  coordination  of 
assistance  efiorts  for  foreign  govemments;^^  a^d  the  implementation  of  rec- 
ommendations and  the  conduct  of  various  administrative  functions,  such  as  the 
preparation  of  the  Conference's  annual  budget  or  the  appointment  and  supervision 
of  staffs* — are  in  the  hands  of  the  presidentially-appointed  Chairman,  the  presi- 
dentially-appointed Council,  or  the  career  staff.  ^'^ 

In  the  circumstances,  we  ask  the  committee  to  add  a  final  sentence  to  section 
593(bX6),  which  concerns  the  nongovernment  members  of  the  Conference  appointed 
by  the  Chairman,  that  will  expressly  recognize  that  these  members  undertake  their 
functions  as  citizen-advisors  and  not  as  government  officials.  The  sentence  would 
read:  The  members  shall  participate  in  the  activities  of  the  Conference  solely  as 

Erivate  individuals  without  official  responsibility  on  behalf  of  the  Government  of  the 
United  States  and,  therefore,  shall  not  be  considered  to  hold  an  oflice  of  profit  or 
trust  for  purposes  of  Article  I,  Section  9,  Clause  8  of  the  Constitution." 


^^See  1  C.F.R  §302.1.  The  bylaw  was  adopted  at  the  Conference's  initial  plenary  session  in 
1968.  See  Minutes  of  the  First  Plenary  Session  of  the  Administrative  Conference  (May  27,  1968), 
at  p.  39. 

12  5U.S.C.  §594(4). 

13  5U.S.C.  §594(5). 
"5U.S.C.  §  595(b)  and  (c). 

^The  Chairman  and  members  of  the  Conference's  Council,  all  of  whom  are  appointed  by  the 
President,  have  statutory  duties  beyond  the  advisory  responsibilities  of  the  other  Conference 
members.  See  5  U.S.C.  §  595(b)  and  (c).  Therefore,  the  statutory  change  would  not  cover  these 
presidential  appointees. 
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The  first  clause  is  identical  to  that  contained  in  President  Kennedy's  Executive 
Order  establishing  the  Temporary  Administrative  Conference  in  196 1.^®  It  is  similar 
to  the  clause  included  in  early  versions  of  legislation  to  establish  the  permanent 
Conference.^''  The  language  was  eventually  removed  from  the  final  bill  by  the  House 
Judiciary  Conmiittee,  which  indicated: 

The  Committee  was  concerned  lest  this  requirement  be  thought  to  prohibit 
agency  personnel  or,  for  that  matter,  non-Government  personnel  from  rec- 
ognizing problems  encountered  by  their  own  agency  or  outside  organizations. 
While  the  committee  expects  conference  members  to  exercise  intellectual  inde- 
pendence, it  believes  it  best  to  omit  from  the  bill  any  instruction  on  this 
point.^^ 

As  explained  in  a  contemporaneous  analysis  of  the  Conference's  oi*ganic  statute, 
by  removing  this  provision  Hhe  House  implicitly  recognized  that  the  members  wiU 
naturally  tend  to  represent  the  preconceptions  and  practices  of  their  own  back- 
grounds.''^* 

In  light  of  the  uncertainty  occasioned  by  the  recent  Justice  Department  advice, 
we  believe  it  is  important  to  restore  a  provision  that  sets  forth  the  traditional — and 
contemporary — understanding  regarding  the  role  Conference  members  are  expected 
to  play  in  the  Conference's  activities.  We  emphasize  that  we  are  not  asking  Con- 
gress to  consent  to  the  acceptance  of  any  emolument  that  should  otherwise  be  pro- 
hibited. We  are  asking  only  that  the  Conference's  governing  statute  be  clarified  to 
reflect  with  precision  the  role  that  the  Conference's  members  are  expected  to  carry 
out,  and  actually  perform.^ 

Conclusion 

In  these  times  of  limited  resources,  finding  ways  of  reducing  the  costs  of  gov- 
ernment— and  of  government  regulation  and  government  program-adminis- 
tration^presents  an  enormous  challenge.  As  an  agency  that  effectively  com- 
bines public  and  private  expertise  to  tackle  the  single-minded  task  of  improv- 
ing federal  administrative  processes,  the  Administrative  Conference  is 
uniquely  suited  to  meet  this  challenge.  [Thomas  Susman,  Testimony  on  be- 
hali  of  the  American  Bar  Association  before  the  Subcommittee  on  Treasury, 
Postal  Service  and  General  Government  (March  23,  1994).]  ^^ 

The  reason  to  reauthorize  the  Administrative  Conference  lies  in  the  basis  for  its 
creation — namely,  the  belief  held  by  Congress  that,  in  a  complicated  modem  democ- 
racy in  which  citizens  rely  on  government,  or  are  regulated  by  it,  it  is  worth  invest- 
ing a  very  small  amount  of  the  taxpayers'  money  to  maintain  a  permanent,  inde- 
pendent watchdog  over  the  fairness,  efficiency  and  effectiveness  of  the  detailed 
workings  of  the  administrative  process.  The  United  States  is  not  alone  in  its  judg- 
ment that  such  a  permanent  advisory  organization  is  needed.  Comparable  organiza- 
tions exist  in  Great  Britain,  Canada  and  Australia. 

The  President  has  requested  the  following  ceiling  amounts  on  appropriations  for 
the  next  four  years:  FY  1995,  $2.6  million;  FY  1996,  $2.2  million;  FY  1997,  $2.1  mil- 
lion; and  FY  1998,  $2.1  million. 

We  ask  this  committee's  support  in  our  effort  to  improve  government  operations 
by  approval  of  our  request  for  reauthorization. 

Mr.  Gekas.  Yes.  I  will  begin  with  the  first  round.  We  note  the 
presence  of  the  gentleman  fi-om  Virginia,  Mr.  Scott,  an  active  mem- 
ber of  our  subcommittee. 


"E.O.  10934,  22  Fed.  Reg.  3233  (1961). 

1' Section  6(e)  of  S.  1664,  88th  Cong.,  Ist  Sess.,  provided  that  "[elach  member  of  the  Con- 
ference shall  participate  in  his  individual  capacity  and  not  as  a  representative  of  any  govern- 
mental or  nongovernmental  organizations"  and  section  7  of  H.R.  7201,  88th  Cong.,  1st  Sees., 
provided  that  "[e]ach  member  of  the  Assembly  shall  participate  in  his  individual  capacity  and 
not  as  a  representative  of  any  governmental  or  nongovernmental  organization."  See  Establishing 
Administrative  Conference:  Hearings  Before  Subcommittee  No.  3  of  the  House  Committee  on  the 
Judiciary,  88th.  Cong.,  2nd  Sess.  (1964)  pp.  4,  8. 

«H.  Rep.  No.  1565,  88th  Cong.,  2d  Sess.,  reprinted  in  1964  U.S.C.C.A.N.  3202,  3204. 

i»Note,  The  Administrative  Conference  Act,  53  GEO.  LJ.  457,  472  (1965). 

*•  We  are  focusing  narrowly  on  the  Emoluments  Clause  and  not  on  any  other  statutory  or  reg- 
ulatory conflict-of-interest  provisions.  Moreover,  this  statutory  change  is  not  intended  to  affect 
the  various  requirements  of  the  Federal  Advisory  Committee  Act  that  will  continue  to  govern 
Conference  activities. 

ai  Reprinted  at  8  Admin.  L.J.  Am.  U.  677  (1994). 


Qi_c;^i    n  _  Qi;  _   o 
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I  have  some  initial  questions  that  I  would  like  to  pose,  based  on 
some  of  the  summaries  that  you  have  made  plus  the  content  of 
your  written  statement  alreaciy  submitted.  You  noted  with  an  in- 
terest on  the  part  of  many  that  the  first  act  that  was  passed  by 
this  Congress  notes  the  importance  of  the  Conference  because  it  as- 
signs a  role  to  it.  As  I  recall  the  language  in  that  act — I  don't  have 
that  in  front  of  me — ^it  defines  the  role  as  one  in  which  you  must 
establish  standards  for  the  application  to  see  that  Congress  carries 
out  the  workplace  rules  is  that  correct? 

Ms.  Rogers.  We  are  charged  with  working  with  the  new  Con- 
gressional Office  of  Compliance  in  developing  regulations,  one;  and, 
two,  to  review  by  December  1996  the  application  of  existing  laws, 
regulations,  and  procedures  with  respect  to  the  three  agencies  and 
to  recommend  any  improvements.  So  we  will  be  working  with  the 
agencies  in  the  development  of  the  study  and  recommendations. 

Mr,  Gekas.  Have  you  already  begun  that? 

Ms.  Rogers.  We  have  contacted  the  legal  counsel  for  both  the 
House  and  the  Senate.  We  have  evaluated  our  resources  and  deter- 
mined that  we  need  an  additional  staff  person  with  expertise  in 
these  areas,  and  that  person  begins  on  Monday.  We  have  reviewed 
various  documents  relating  to  our  responsibilities  under  the  act.  So 
in  short,  the  answer  is  ves.  We  have  until  December  1996  to  com- 
plete the  mandated  study,  but  we  have  highlighted  in  our  strategic 
plan  the  importance  of  beginning  immediately. 

Mr.  Gekas,  How  will  that  work?  When  the  act  becomes  effective, 
will  you  await  the  referral  of  a  situation  on  which  your  expertise 
will  be  required  or  how  will  that  happen? 

Ms.  Rogers,  Well,  other  than  the  study,  our  role  is,  at  this  point, 
limited  to  working  with  the  Congressional  Office  of  Compliance  to 
develop  regulations.  We  don't  have  a  role  in  the  day-to-day  oper- 
ation of  those  statutes. 

Mr.  Gekas,  It  will  be  the  relevant  committees  of  the  Congress  or 
staff  people? 

Mr.  Edles.  If  I  may  follow  up,  Mr,  Chairman,  the  responsibility 
of  the  Conference  is  primarily  in  connection  with  these  three  legis- 
lative branch  agencies, 

Mr.  Gekas.  GAO,  the  Library  of  Congress 

Mr.  Edles,  And  the  Government  Printing  Office,  It  is  not  fun- 
damentally with  the  Congress  itself  except  tnat  the  Office  of  Com- 
pliance must  consult  with  us  about  its  regulations. 

And  I  have  had,  and  I  think  Jeff  Lubbers,  as  well,  has  had  tele- 
phone conversations  with  all  three  of  those  agencies,  their  General 
Counsel  or  Deputy  General  Counsel,  with  regard  to  the  project.  We 
have  sort  of  a  little  matrix  so  far  of  those  statutes  that  appear  al- 
ready to  be  applicable  to  those  three  agencies,  those  which  may  not 
be;  and  as  the  chairman  said,  we  have  been  out  recruiting,  and  we 
have  a  lawyer  coming  on  board  on  Monday,  and  once  he  arrives, 
we  will  undertake  quite  serious  discussions  with  them  over  the  role 
the  Conference  is  to  play. 

In  addition  to  which,  as  the  Chairman  mentioned,  we  do  have  a 
role  under  that  statute  in  reviewing  the  laws  and  regulations  that 
apply  to  those  three  agencies.  They  nave  not  solicited  our  views  yet 
on  anything,  but  that  is  a  matter  I  do  plan  to  take  up  with  them, 
probably  in  the  next  couple  of  weeks. 
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Mr.  Gekas.  On  a  question  that  has  been  made  from  time  to  time, 
the  Conference  reaches  out  and  brings  in  consultants — under  con- 
tract, I  suppose — to  help  them  with  individual  or  larger  questions. 
How  is  that  brought  about?  Is  this  a  bidding  procedure  or  is  that 
a  discretionary  procedure  on  the  part  of  the  Conference? 

Ms.  Rogers.  Most  of  our  contracts  with  consultants  are  in  the 
range  of  about  $7,000  to  $10,000.  And  as  a  result,  we  are  not  re- 
quired to  bid  them,  but  what  we  do  is  send  out  letters  of  solicita- 
tion to  individuals  we  know  to  be  experts  in  the  field. 

That  doesn't  mean  that  we  don't  occasionally  bid  those,  but  I 
would  ask  Jeff  Lubbers,  who  runs  the  research  program,  to  give  a 
more  detailed  answer  if  you  would  be  interested. 

Mr.  Lubbers.  That  is  correct.  We  do  rely  on  outside  consultants 
to  undertake  some  of  the  basic  research  for  our  research  projects. 
For  example,  Professor  Shane  has  been  a  consultant  before  he  be- 
came a  member  of  the  Administrative  Conference.  The  size  of  the 
research  contract  is  typically  quite  small,  in  most  cases  ranging 
from  about  $7,000  to  $10,000,  occasionally  a  little  bit  more.  These 
are  small  purchases  under  the  Competition  in  Contracting  Act,  so 
we  do  not  have  to  do  the  formal  kind  of  bidding  process.  But  we 
do  use  competition  by  sending  out  a  fairly  wide  solicitation  of  ex- 
pressions of  interest  among  potential  consultants,  and  then  we  get 
a  return  from  that  and  then  we  weigh  the  expressions  of  interest 
and  try  to  match  the  best  consultant  with  the  research  project  that 
we  want  to  go  forward. 

Mr,  Gekas.  Do  you  really  need  this  outside  help  regularly? 

Ms.  Rogers.  With  the  fairly  small  staff  of  the  Administrative 
Conference  to  support  the  work  of  the  committees  that  really  do  a 
lot  of  the  deliberative  work  that  goes  on,  that  results  in  the  schol- 
arly work  that  goes  on,  I  think  we  would  have  to  have  consultants 
in  many  if  not  most  of  those  instances  to  support  the  kind  of  schol- 
arship that  so  characterizes  the  recommendations  that  the  Admin- 
istrative Conference  yields. 

Mr.  Gekas.  How  much  of  your  budget  was  attributed  to  outside 
consulting  contracts? 

Mr,  Lubbers.  I  would  say  between  5  and  10  percent.  It  is  a  pret- 
ty small  amount,  I  think  when  you  remember  that  the  Conference's 
professional  staff  of  attorneys  is  about  five  or  six  attorneys  and  we 
nave  anywhere  from  20  or  so  research  projects  in  the  pipeline  at 
one  time,  20  to  25,  it  is  very  cost-effective  to  have  an  academic  con- 
sultant spend  a  year  of  his  or  her  time  working  on  a  project  and 
then  have  it  reviewed  by  the  staff  of  the  Conference.  We  work 
closely  with  the  consultant  to  review  the  product,  and  then  put  it 
before  our  committees,  and  then  the  full  plenary  session  of  the 
Conference.  That  allows  us  to  leverage  our  small  staff  into  a  larger 
research  effort. 

Ms.  Rogers.  Mr.  Chairman,  if  I  could  just  add  one  thing  to  that. 
To  give  you  an  example  of  how  the  staffs  time  is  spent,  we  are, 
as  I  indicated  earlier,  undertaking  a  review  of  the  Sunshine  Act 
and  that  is  not  an  insubstantial  undertaking.  We  are  doing  that 
without  the  assistance  of  consultants.  We  are  working  with  an  ad 
hoc  committee  that  we  have  established  from  among  the  members 
and  are  staffing  it  out  with  the  staff  of  the  Administrative  Con- 
ference. 
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Mr.  Gekas.  I  am  wondering  if  it  would  be  an  easier  task  for  us 
to  move  toward  reauthorization  if  we  could  demonstrate  to  the  re- 
mainder of  the  Congress  that  indeed  some  belt-tightening,  that  is 
accommodated  by  the  Administrative  Conference  demonstrating  its 
willingness  to  restrain  and  reduce  its  spending,  could  it  be  accom- 
plished in  the  area  of  contracts? 

Ms.  Rogers.  I  hesitate  to  say  no,  under  the  circumstances,  but 
I  do  think  what  will  result  fi*om  a  decrease  in  the  use  of  consult- 
ants is  maybe  a  redefining  of  the  types  of  projects  that  we  under- 
take. 

If  we  look,  for  example,  just  at  the  items  that  are  on  the  agenda 
for  the  upcoming  June  plenary,  the  projects  are  very  involved  and 
complicated.  The  use  of  alternate  dispute  resolution  in  resolving 
Americans  with  Disabilities  Act  cases,  while  we  at  the  Administra- 
tive Conference  have  the  expertise  in-house  with  respect  to  pure 
process  issues  in  administrative  law,  this  project  takes  us  far  afield 
into  a  substantive  area  of  the  law,  marrying  the  process  issues 
with  the  substantive  issues,  I  should  say,  and  I  think  we  would 
have  to  rely  on  consultants. 

So  in  answer  to  your  question,  yes,  we  would  be  certainly  willing 
to  consider  using  consultants  less,  but  with  the  result  that  it  may 
in  some  way  affect  the  types  of  projects  that  we  undertake. 

Mr.  Gekas.  What  I  am  really  asking  is,  if  we  removed  your  capa- 
bility altogether  of  utilizing  contract  consultants,  would  it  be  im- 
possible for  you  to  carry  out  the  duties  of  the  Conference,  or  would 
it  just  take  longer  to  complete  the  projects  that  would  be  assigned 
to  it? 

Ms.  Rogers.  It  would  certainly  take  longer  and  the  Conference 
clearly  would  be  still  providing  a  very  cost-effective  service. 

Mr.  Gekas.  Yes? 

Ms.  Rogers.  It  would  still  provide  a  very  cost-effective  service  in 
the  type  of  assistance,  for  example,  that  we  provide  agencies  on  an 
ongomg  basis  without  the  use  of  consultants,  but  it  would  redefine 
our  program  to  some  extent. 

Mr.  Gekas.  Well,  at  the  outset  of  your  annual  review  of  what  you 
will  be  spending  in  hiring  and  other  costs,  do  you  apply  5  or  10  per- 
cent at  the  outset  of  estimated  moneys  for  outside  consultants? 

Mr.  Lubbers.  We  try  to  do  that.  In  the  last  couple  of  years  it  has 
been  difficult  since  we  have  had  some  belt-tightening.  At  one  point 
our  budget  was  $2.3  million  and  we  have  been  cut  back  the  last 
couple  of  years,  so  that  has  resulted  in  a  reduction  of  the  amount 
of  contract  consultant-hiring  that  we  could  do,  so  we  have  had  to 
take  some  other  measures.  And  maybe  the  following  panel  of  mem- 
bers of  the  Conference  can  speak  to  this  a  little  better  than  I  can 
since  I  work  with  the  consultants  on  a  day-to-day  basis,  but  the 
members  of  the  Conference  are  the  ones  who  receive  the  work 
product  when  they  serve  on  committees.  And  I  think  it  is  useful  to 
nave  a  full  study  of  some  of  these  matters  that  are  empirical,  based 
on  interviewing  and  based  on  academic  scholarship  when  they  are 
put  before  our  committees.  The  practicalities  of  the  issues  are  mar- 
ried with  the  scholarship,  and  that  results  in  the  Administrative 
Conference  recommendation  at  the  end.  So  I  think  there  would  be 
a  loss  in  terms  of  the  ability  of  the  Conference  to  operate  if  we 
were  totally  restricted  from  hiring  outside  consultants.  Whether  we 
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could  do  more  belt-tightening  is  certainly  something  we  could  look 
at. 

Mr.  Edles.  Mr.  Chairman,  if  I  may  just  add  one  further  point. 
When  we  go  out  recruiting  consultants,  we  recruit  them  often  in 
very  narrow  areas  of  administrative  law  where  they  are,  in  effect, 
the  leading  authority.  We  don't  have  on  the  ACUS  a  Medicare  ex- 
pert, a  Social  Security  expert,  an  expert  in  the  Farmer  Home  Mort- 
gage Program.  And  while  we  are  indeed  generalists  and  I  think,  for 
example,  serve  a  highly  useful  audit  function  for  our  consultants  in 
ensuring  they  have  covered  relevant  issues,  things  like  that,  it  is 
much  more  cost  effective  to  spend  $6,000  or  $8,000  or  $10,000  to 
someone  who  is  one  of  the  two  or  three  leading  authorities  in  the 
area  of  Social  Security  law  to  examine  the  processes  of  the  Social 
Security  Administration,  for  example,  where  he  or  she  can  bring 
that  expertise  to  bear. 

It  would  take — there  would  be  a  learning  curve  obviously  if  each 
of  us  were  to  try  to  learn  the  subject  matters  in  which  we  are  ex- 
amining processes. 

Mr.  Gekas.  Aren't  there  built-in  consultants  all  over  the  Hill  in 
those  areas  that  you  are  talking  about  on  whom  you  could  utilize 
without  a  penny's  expenditure? 

Mr.  Edles.  Our  consultants  do  that  now.  One  of  the  things  again 
that  to  some  extent  makes  the  process  a  little  more  labor  intensive 
is  that  this  is  not  simply  academic  research  where  you  can  pull  the 
law  books  off  the  shelf  and  sit  there  and  read  the  cases.  These  are 
consultants  who  go  out  and  visit  not  only  members  of  congfressional 
staffs  who  have  oversight  responsibilities  but  constituent  groups 
that  appear  before  agencies  all  the  time.  They  interview  agency 
personnel  to  discover  the  real  inner  workings  of  an  agency  in  an 
effort  to  familiarize  themselves  with  how  this  operates.  That  is  a 
very  labor-intensive  type  of  activity,  too,  to  sit  there  hour  after 
hour. 

Ms.  Rogers.  But,  Mr.  Chairman,  if  I  could  just  interject  one 
thing  at  this  point,  I  think  it  is  very  important  that  the  Adminis- 
trative Conference  establish  stronger  ties  with  those  experts  on  the 
Hill  and  the  Federal  agencies;  and  in  fact,  we  have  been  talking 
for  quite  some  time  about  the  need  to  redirect  our  resources  and 
to  look  more  to  the  expertise  that  is  in  the  agencies  and  that  is 
very  much  a  plan  that  not  only  are  we  looking  to  the  future,  but 
we  have  undertaken  efforts  to  start  to,  not  necessarily  become  the 
experts  ourselves,  but  to  have  a  closer  working  relationship  with 
the  agencies. 

Mr.  Gekas.  I  even  see  the  possibility  of  top  staff  in  the  various 
committees  in  the  Congress,  both  on  the  Senate  and  the  House 
sides,  who  can  be,  experts  in  the  fields  that  you  are  talking  about. 
They  could  also  offer  a  bank  of  valuable  expertise,  in  my  judgment. 

Well,  we  have  to  look  at  that  because  if  we  want  to  try  to  con- 
vince the  Congress  that  we  ought  to  save  ACUS,  then  we  also 
ought  to  offer  plans  on  the  new  methodologies,  or  the  new  ap- 
proaches that  ACUS  is  willing  to  take  in  my  judgment. 

I  have  taken  up  a  lot  of  time.  Now,  I  want  to  recognize  the  at- 
tendance of  the  gentleman  from  Georgia,  the  gentleman  from  Illi- 
nois, the  gentleman  from  South  Carolina;  and  we  will  proceed  with 
the  gentleman  from  Rhode  Island. 
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Mr.  Reed.  Thank  you,  Mr.  Chairman.  First,  I  would  Hke  to  thank 
you  all  for  your  help  on  H.R.  9.  I  thought  that  the  participation  of 
the  Conference  was  both  thoughtful  ana  balanced  and  it  would  ma- 
terially aid  my  deliberations  at  least. 

Just  a  day  ago  the  House  Budget  Committee  advanced  a  proposal 
with  respect  to  the  funding  for  the  Conference;  I  am  just  curious, 
have  you  had  any  communications  or  an  opportunity  to  contact  or 
discuss  with  the  Budget  Committee  your  role  and  what  you  do? 

Ms.  Rogers.  We  have  made  attempts,  but  we  have  not  been  suc- 
cessful; and  we  realize  that  it  is  a  problem,  in  large  part  because 
in  looking  at  the  Budget  Committee's  rationale  for  eliminating  the 
Administrative  Conference — I  don't  mean  to  appear  to  be  flip  about 
it,  but  in  fact  if  the  Administrative  Conference's  role  were  limited 
to  the  description,  I  probably  would  have  suggested  that  its  funding 
be  eliminated  as  well.  I  think  there  really  is  a  lack  of  understand- 
ing as  to  what  the  role  of  the  Administrative  Conference  is,  and  we 
will  pursue  every  effort  to  get  that. 

Mr.  Reed.  You  have  various  responsibilities  within  your  charter 
or  mission.  It  strikes  me  that  many  of  these  cannot  be  performed 
effectively  by  any  other  agency — ^for  example,  as  the  chairman  was 
talking  about,  your  role  in  the  Congressional  Accountability  Act.  I 
know  that  was  one  of  the  puzzlers  when  they  were  considering  who 
would  be  the  supervisory  agency  for  looking  at  GPO  and  the  other 
congressional-type  entities  to  make  sure  that  there  was  some  type 
of  outside  review  authority. 

And  again,  it  seems  to  me — and  this  is  more  of  a  statement  than 
a  question — ^you  can  make  the  case  that  there  are  some  things  that 
you  can  do  and  few  other  agencies  can  do  and  that  is  something 
that  I  think  would  be  in  your  favor. 

I  have  just  a  final  set  of  questions  following  up  on  the  chairman's 
thrust  about  the  way  you  conduct  your  operations.  You  make  the 
point  and  others  make  the  point  that  there  is  a  great  deal  of  vol- 
untary effort  with  respect  to  the  Conference.  Could  you  spell  out 
in  some  detail  the  voluntary  effort,  the  standing  committees?  Are 
they  composed  of  volunteers,  other  than  formal  members  of  the 
Conference,  who  will  help  and  participate?  Is  that  something  that 
is  done? 

Ms.  Rogers,  There  are  several  levels  of  volunteers  beyond  the 
Grovemment  members  who  serve  on  the  Administrative  Conference. 
About  45  of  the  101  members  of  the  Administrative  Conference 
come  from  the  private  side,  from  nongovernment,  and  serve  on  the 
six  standing  committees. 

In  addition  to  those  who  have  formal  membership  on  the  Con- 
ference, the  Administrative  Conference,  by  its  bylaws,  has  created 
other  categories  of  membership.  These  include  our  senior  fellows — 
individuals  who  have  previously  been  members  and  whose  scholar- 
ship and  support  have  been  continuous  and  unflagging,  and  also  li- 
aison representatives  from  organizations  or  entities  that  we  think 
need  to  be  represented,  like  the  administrative  law  judges  and  oth- 
ers, and  special  counsels.  Those  members  can  participate  in  the 
work  of  the  committees,  as  can  the  public.  Indeed,  these  are  meet- 
ings that  are  open  to  the  public. 

As  for  the  recommendations — I  should  explain.  As  projects  pro- 
ceed from  the  committee  to  the  Administrative  Conference  as  a 
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whole  for  consideration,  debate,  and  vote,  those  members  other 
than  the  Conference  members  may  not  vote  on  the  formal  rec- 
ommendation at  the  plenary  sessions.  So  there  is  a  recognition  of 
the  special  role  of  members  to  the  Administrative  Conference,  but 
there  also  is  the  flexibility  that  is  afforded  us  by  our  bylaws  to 
draw  on  the  expertise  of  those  who  have  had  long  and  outstanding 
and,  in  all  instances,  very  necessary  relations  with  the  Administra- 
tive Conference. 

Mr.  Reed.  Is  it  fair  to  say  then  that  the  voluntary  contributions 
of  the  senior  fellows,  of  interested  academics  who  might  not  be  for- 
mal members  of  the  Conference,  that  their  contributions  exceed  all 
of  the  private  consultants  that  you  hire?  Is  that  a  fair  statement? 

Ms.  Rogers.  I  think  that  is  absolutely  true. 

Mr.  Reed.  So  whatever  you  are  spending  to  retain  someone  to  do 
a  specific  piece  of  analysis,  you  are  getting  many  times  that 
amount  in  terms  of  contributions  of  people  who  are  senior  fellows, 
et  cetera? 

Ms.  Rogers.  I  can  say  that  without  reservation,  absolutely. 

Mr.  Reed.  I  wonder  if  there  is  any  calculation  of  that. 

Ms.  Rogers.  We  can  work  them  up.  I  don't  think  we  have  them 
at  hand. 

Mr.  Reed.  That  might  be  helpful  information  to  have  in  the  cur- 
rent situation. 

[The  information  follows:] 

The  Conference  routinely  receives  in-kind  contribution  from  its  members  by  wav 
of  donated  services  valued  at  more  than  twice  its  outlays  for  fees  paid  to  its  research 
consultants  during  any  given  year. 

The  Conference  on  one  occasion  attempted  to  compute  a  dollar  estimate  for  the 
contribution  made  by  its  non-government  members.  We  canvassed  our  attendance 
records  for  all  committee  and  Council  meetings  and  Plenary  Sessions  during  1992. 
During  that  year,  our  non-government  members  donated  a  total  of  364.5  hours  to 
committee  or  Council  meetings  and  660  hours  attending  Plenary  Sessions.  We  ap- 
plied an  estimated  hourly  billing  rate  of  $200  (the  Legal  Times  reported  that  the 
rate  for  attorneys  in  1992  was  between  $175-^40  per  hour)  and  estimated  that  our 
members  donated  over  $200,000  worth  of  services  in  1992.  We  believe  that  estimate 
is  conservative  because  it  uses  an  hourly  rate  at  the  lower  end  of  the  range  and 
counts  only  hours  of  attendance.  It  does  not  include  any  estimate  for  the  time  our 
members  take  outside  our  public  meetings  for  reading  reports,  preparing  for  meet- 
ings, or  drafting  or  reviewing  recommendations. 

During  fiscal  year  1992,  the  Conference  expended  or  obligated  $112,873  for  re- 
search contracts.  That  figure  dropped  to  $70,518  in  fiscal  year  1993  and  $96,169  in 
fiscal  year  1994. 

Mr.  Gekas.  Would  the  gentleman  yield  on  that  point  just  to  fol- 
low up? 

Mr.  Reed.  I  would  be  happy  to. 

Mr.  Gekas.  I  take  it  that  each  agency  has  an  individual  in  their 
bureaucracy  who  is  directly  responsible  to  ACUS  or  would  be  re- 
porting or  is  designated. 

Ms.  Rogers.  That  is  correct. 

Mr.  Gekas.  How  does  that  occur?  How  does  the  Treasury  Depart- 
ment deal  with  ACUS,  just  as  an  example? 

Ms.  Rogers.  First  of  all,  by  statute,  each  agency  has  a  represent- 
ative on  the  Conference  and 

Mr.  Gekas.  Not  that  that  representative  does  nothing  but  that. 

Ms.  Rogers.  Absolutely  not. 

Mr.  Gekas.  But  just  designated  to  do  part  of  his  or  her  work  in 
conjunction  with  ACUS. 
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Ms.  Rogers.  In  fact,  I  am  pretty  sure  they  would  say  they  do 
their  full  tour  of  duty  at  their  agencies,  and  whatever  time  they 
can  put  together  they  contribute  to  the  Administrative  Conference; 
but  it  is  a  volunteer  effort  for  which  they  are  not  compensated. 

Mr.  Gekas.  Extra? 

Ms.  Rogers.  Extra. 

Mr.  Reed.  Just  following  up,  that  is  an  interesting  point.  I  no- 
ticed that  the  roster  of  members  of  the  Conference  are  individuals 
who  have  significant  responsibilities  throughout  the  Government.  I 
would  think  that  they  really  would  have  to  be  squeezing  time  to 
dedicate  themselves  to  ACUS  also. 

Ms.  Rogers.  That  is  correct. 

Mr.  Reed.  But  is  there  any  informal  procedure  or  formal  proce- 
dure where  one  of  their  designees  in  their  office  perhaps  would  be 
a  more  frequent  participant  in  your  deliberations? 

Ms.  Rogers.  I  am  going  to  let  Gary  answer  that. 

Mr.  Edles.  On  the  floor  of  the  plenary  session  of  the  Conference, 
our  twice-annual  meetings,  we  don't  have  a  provision  for  people  to 
send  designees.  However,  each  agency  can  select  its  own  designee 
and  can  do  that  as  and  when  they  believe  appropriate.  We  at  the 
Administrative  Conference  don't  select  the  Government  representa- 
tives to  the  Conference.  Some  agencies  from  time  to  time  will 
switch  an  official  if,  for  example,  they  discover  as — ^very  often,  if 
the  General  Counsel  of  a  Cabinet  department  is  going  to  be  with 
the  Cabinet  Secretary  out  of  the  country,  he  knows  that  or  she 
knows  that  a  month  in  advance;  they  may  switch  their  representa- 
tive for  the  purposes  of  a  particular  plenary  session  to  ensure  that 
their  agency  is  represented.  But  we  don't  have  a  formal  mechanism 
for  surrogates  in  effect,  and  there  is  no  mechanism  at  all  for  surro- 
gates from  the  private  sector. 

Mr.  Reed.  I  am  less  concerned  about  the  plenary  sessions,  the 
formalities  at  the  annual  session;  and  more,  with  the  active  day 
to-day  work  in  the  context  of  the  agencies.  In  that  context  do  you 
have  a  call  on  agency  expertise? 

Mr.  Edles.  We  do  have  a  bylaw  that  authorizes  members  of  the 
Conference,  government  members,  to  send  individuals  to  represent 
them  at  committee  meetings,  for  example.  My  recollection  is  that 
they  do  not  have  a  vote  at  those  meetings,  but  they  can  participate 
fully,  represent  their  member,  so  to  speak,  at  the  meeting,  obvi- 
ously take  notes,  report  back,  so  they  remain  current  on  the  issues 
that  are  coming  before  the  Conference. 

Ms.  Rogers.  One  thing  is  worth  noting  and  that  is  that  all  of  the 
members  of  the  Conference  serve  in  their  individual  capacities,  not 
as 

Mr.  Reed.  Right.  Not  as  the  agents. 

Mr.  Lubbers.  As  a  research  matter,  we  also  find  it  quite  useful 
to  work  with  the  agency  members  if  we  have  a  survey.  For  in- 
stance, we  just  sent  out  a  survey  on  how  agencies  issue  regulatory 
waivers,  and  we  sent  those  to  our  members,  and  then  the  members 
took  care  of  organizing  the  responses,  so  we  use  that  as  a  two-way 
street. 

Mr.  Reed.  Thank  you,  Mr.  Chairman.  Thank  you  very  much. 

Mr.  Gekas.  Does  any  member  of  the  majority  seek  recognition? 
The  gentleman  from  South  Carolina,  Mr.  Inglis. 
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Mr.  Inglis.  Thank  you,  Mr.  Chairman.  I  am  on  the  Budget  Com- 
mittee. 

Mr.  Gekas.  You  are  excused  then. 

Mr.  Inglis.  So  tell  me — and  this  is  sort  of  a  blunt  question,  why 
should  you  continue  to  exist? 

Ms.  KOGERS.  We 

Mr.  Gekas.  We  don't  have  6  hours. 

Ms.  Rogers.  We  should  continue  to  exist  largely  because  I  think, 
as  some  of  the  witnesses  who  will  come  after  me  will  so  ably  indi- 
cate, without  the  Administrative  Conference,  there  will  be,  I  won't 
say  no  one  or  no  entity  to  perform  the  functions  that  we  perform, 
but  they  could  not  begin  to  perform  them  in  the  manner  in  which 
we  perform  them. 

One,  I  think,  has  been  alluded  to  by  Congressman  Reed,  the  pub- 
lic-private partnership  is  something  that  cannot  be  duplicated  if  we 
were  to  go  out  of  business.  And  I  think  that  the  importance  of  that 
has  been  recited  year  after  year.  But  I  think  there  is  a  reason  for 
that,  and  that  is  because  that  type  of  interaction  does  produce  re- 
sults that  I  think  are  more  representative  of  and  responsive  to  the 
kinds  of  problems  that  agencies  are  faced  with. 

Also,  tne  Administrative  Conference  is  very  cost  effective  in  the 
way  we  do  it.  Referring  again  to  the  public-private  partnership,  the 
level  of  volunteerism  that  we  receive  more  than  compensates  for 
the  current  $1.8  million  that  we  receive.  And  clearly  in  the  area 
of  alternate  dispute  resolution  and  negotiated  rulemaking,  which  I 
think  are  front  and  center  on  our  agenda,  but  I  think  also  front 
and  center  on  any  agenda  that  seeks  to  reform  the  way  government 
operates  and  interacts  with  its  people,  I  think  we  have  shown  that 
the  Administrative  Conference  is  very  capable  of  devising  proce- 
dures that  will  in  a  cost-effective  way  resolve  disputes  among  peo- 
ple and  the  GJovernment.  A  classic  example  is,  we  are  looking  now 
at  using  alternate  dispute  resolution  as  a  way  to  resolve  some  of 
the  backlog  at  the  Equal  Employment  Opportunity  Commission, 
which  is  weighted  down  with  100,000  charges  in  backlog. 

So  I  think,  ves,  we  are  very  process  oriented,  yes,  we  are  dealing 
with  issues  that  are  not  discussed  around  the  dinner  table,  but 
nevertheless,  the  projects  that  we  have  undertaken — and  under- 
taken, I  might  add,  successfully — ^have  saved  the  Government  sub- 
stantial amounts  of  money  and  have  diminished  the  level  of  antag- 
onism in  what  would  otherwise  be  and  is  a  very  litigious  society. 

Mr.  Inglis.  Ms.  Rogers,  let  me  ask  you,  what  you  have  described 
is  not  all  that  different  really  than  the  average  congressional  office, 
and  I  must  say  we  could  turn  the  microscope  around  to  ourselves 
and  ask,  why  is  it  we  spend  so  much  time  in  our  offices  helping 
constituents  deal  with  the  Social  Security  Administration,  whereas 
if  the  Social  Security  Administration  would  iust  fix  itself,  then 
wouldn't  the  argument  be  that  we  could  get  rid  of  quite  a  few  staff 
members  that  work  for  all  of  us  up  here?  Because  all  we  do  is  write 
them  letters,  they  have  got  to  hire  additional  people  to  respond  to 
our  letters.  And  it  just  seems  to  me  that  government  has  this  way 
of  doing  this  kind  of  thing  where  we  layer  up  and  grow  like  a  can- 
cer. Is  it  an  analogous  situation  here?  Do  we  have  an  ombudsman, 
an  office  of  ombudsman?  If  EEOC  were  doing  its  job  right,  would 
it  need  the  Conference? 
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Ms.  Rogers.  I  think  that  that  is  probably  one  of  the  best  exam- 
ples of  what  I  am  trying  to  say. 

The  EEOC,  for  example,  has  as  its  mission — through  the  process 
of  charges  and  other  means — to  combat  discrimination  in  the  work- 
place. The  EEOC  does  not  have  as  its  mission,  necessarily,  to  come 
up  with  the  cutting-edge  approaches  to  reducing  that  backlog.  Were 
it  not  for  the  Administrative  Conference,  the  EEOC  would  continue 
to  process  its  charges  and  to  litigate  its  cases,  but  without  a  very 
important  tool,  which  is  alternate  dispute  resolution. 

At  one  of  its  more  recent  meetings,  public  meetings,  it  announced 
the  results  of  a  task  force  that  had  been  headed  by  the  Vice  Chair- 
man of  the  EEOC,  who  had  previously  been  a  member  of  the  Ad- 
ministrative Conference  and  had  been  a  supporter  of  alternate  dis- 
pute resolution,  who  has  embraced  alternate  dispute  resolution  as 
a  way  of  reducing  those  backlogs. 

So  the  one  thing  that  the  Administrative  Conference  has  to  offer 
is  attention  to  an  expertise  in  the  type  of  process  issues  that  agen- 
cies otherwise  devoted  to  their  substantive  missions  don't  have  the 
time  for.  It  is  not  that  they  are  not  doing  their  jobs.  It  is  a  different 
perspective  that  the  Administrative  Conference  brings. 

Mr.  INGLIS.  Of  course,  I  don't  want  to  indulge  the  chairman  too 
long. 

Mr.  Gekas.  Proceed. 

Mr.  Inglis.  I  wonder  if  we  could  invigorate  the  EEOC  and  the 
Social  Security  Administration  from  our  perspective,  so  all  of  us 
aren't  writing  those  letters  to  them  that  they  respond  to,  saying, 
yes,  we  are  processing  that  claim,  thank  you  very  much,  Congress- 
man, for  your  interest. 

If  they  were  somehow  reinvigorated  and  saw  their  role  dif- 
ferently, is  there  not  a  way  to  break  through  that  culture  and  to 
say,  wait  a  minute,  you  know,  this  is  not  necessarily  a  role  for  an 
advocate  for — you  have  got  a  special  role  as  an  advocate  as  to  the 
agency,  but  is  there  not  a  way  to  in — if — well,  to  bring  that  whole 
culture — to  bring  that  whole  advocacy  into  the  culture  of  the  orga- 
nization so  that  the  Conference  isn't  needed  at  that  point,  to  cause 
them  to  move  and  to  reinvent  themselves  and  to  make  them  cus- 
tomer-driven organizations? 

Ms.  Rogers.  I  think  that  certainly  is  the  objective  of  the  reform 
efforts  that  are  underway.  The  best  thing  I  can  say  at  this  point 
is,  it  is  premature  at  this  point  to  say  that  the  agencies  have 
reached  that  level. 

Mr.  Edles.  Congressman,  let  me  add  a  personal  perspective.  I 
have  worked  at  three  other  agencies  before  coming  to  the  Adminis- 
trative Conference  and  I  know  what  we  do,  what  we  had  done  in 
those  agencies.  Certainly  when  we  got  a  congressional  inquiry,  we 
treated  it  very  seriously.  Very  oflen  it  moved  a  case  from  the  bot- 
tom of  the  pile  to  the  top  of  the  pile. 

But  I  think,  quite  candidly,  we  didn't  go  back  and  do  the  basic 
research  at  that  point  because  we  were  so  busy  just  getting  the  job 
of  the  agency  done  that  we  didn't  really  have  the  time  and  energy. 
Maybe  it  is  perspective;  mavbe  it  is  breaking  the  culture,  as  you 
described  it,  to  go  back  and  do  the  sort  of  basic  research  rather 
than  trying  to  address  the  issue  of  the  day.  And  I  think  that  is 
what  the  Conference  does  best. 
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When  ACUS  looks  at  Social  Security,  it  does  not  look  at  an  indi- 
vidual complaint  such  as  you  might  refer  to  the  agency.  But  it 
looks  rather  at  the  systemic  problems  within  the  agency  that  might 
be  causing  all  of  those,  or  many  of  those,  problems.  And  if  it  can 
provide  solutions  to  those,  you  ought  to  be  able  to  eliminate  am 
awful  lot  of  problems.  And  that  is  something,  at  least — again,  from 
my  personal  experience,  that  is  not  the  focus  of  attention  certainly 
of  political  appointees  who  are  there  for  a  brief  period  to  undertake 
the  substantive  mission  of  the  agency;  and  I  daresay  not  the  career 
civil  service  either  who  are  invested  daily  in  trying  to  accomplish 
the  day-to-day  mission  of  the  agency  and  indeed  even  to  respond 
to  requests  such  as  you  have  made  to  them. 

Mr.  Lubbers.  Could  I  take  a  stab  at  your  question? 

I  understand — like  John  McLaughlin,  you  asked  the 
megaquestion,  gmd  I  think  there  are  two  levels  of  answering  it.  On 
sort  of  the  large  macrolevel,  when  we  are  talking  today  about  a 
regulatory  system  that  has  an  impact  of  $5  or  $600  billion  on  the 
economy,  if  the  Administrative  Conference  can  make  a  tiny  im- 
provement in  that,  you  are  talking  about  a  lot  more  than  $1.8  mil- 
lion. If  you  are  talking  about  a  Social  Security  Administration  with 
600,000  adjudicative  cases  a  year,  if  we  can  improve  the  processing 
of  each  of  those  cases  by  $3  a  case,  that  is  our  budget.  But  that 
is  maybe  a  little  too  facile. 

I  think  when  you  raise  the  EEOC  and  SSA  backlogs,  they  raise 
two  different  kinds  of  problems.  In  the  EEOC  context,  the  issue  is 
resolving  the  cases  through  some  sort  of  mediation  compromise. 
SSA  cases  are  pretty  much  all  or  nothing;  you  get  disability  bene- 
fits or  you  don't.  That  is  why  you  get  so  many  letters  from  your 
constituents,  they  complain  that  SSA  didn't  think  that  my  bad 
back  was  really  bad  enough. 

And  we  have  looked  at  Social  Security  over  the  years  and  since 
we  realize  you  can't  compromise  those  cases  very  well — we  have 
asked  how  do  you  streamline  the  process?  There  are  too  many  lev- 
els of  review;  there  is  too  much  dissonance  between  the  State, 
early-level  decisionmaking  criteria  and  the  administrative  law 
judge  criteria.  So  we  have  come  up  with  recommendations,  and 
SSA  is  now  in  the  process  of  trying  to  reengineer  itself,  and  they 
are  using  many  of  our  recommendations.  In  fact,  we  have  one  of 
our  attorneys  at  SSA  today  talking  about  proposals  that  they  are 
working  on  with  respect  to  maybe  getting  out  of  pa3ang  attorneys' 
fees,  and  that  is  something  that  we  nave  looked  at.  It  is  an  ongoing 
part  of  their  review. 

So  I  think  you  have  raised,  obviously  the  most  important  ques- 
tion of  the  day,  and  I  hope  that  we  have  several  different  ways  of 
answering  it. 

Mr.  Inglis.  Thank  vou. 

Mr.  Gekas.  The  Chair  recognizes  the  gentleman  from  Virginia, 
Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  Having  just  considered 
the  megaquestion,  let  me  ask  the  microquestion. 

How  do  you  get  on  the  Conference  committees? 

Ms.  Rogers.  By  law,  the  Government  agencies  are  desi^iated. 
About  40  of  the  members  are  appointed  by  the  Chairman,  by  me. 
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And  I  have  had  one  shot  at  appointments;  when  I  came  on  in  Octo- 
ber, there  were  some  vacancies. 

Mr.  Scott.  Do  you  serve  for  a  term? 

Ms.  Rogers.  The  nongovernment  members  serve  for  2-year 
terms. 

Mr.  Lubbers.  The  nongovernment  members;  the  Government 
member  serves  as  long  as  the  Government  agency  wants  them  to 
serve. 

Ms.  Rogers.  And  they  must  be  experts  in  the  area  of  govern- 
ment or  administrative  law. 

Mr.  Scott.  These  are  renewing  terms.  Can  you  serve  indefi- 
nitely? 

Ms.  Rogers.  You  can  serve — ^four  terms  is  the  maximum. 

Mr.  Lubbers.  We  have  a  term  limit. 

Mr.  Scott.  We  don't  like  those  term  limits.  If  you  are  not  one 
of  the  45  designated  people,  can  you  volunteer  for  the  committees? 

Ms.  Rogers.  Well,  the  45  members  do  serve  on  committees  as 
part  of  their 

Mr.  Scott.  In  addition  to  that,  can  you  get  other  volunteers  to 
serve  on  committees? 

Ms.  Rogers.  The  committees,  sir,  are  structured  solely  to  accom- 
modate members  of  the  Administrative  Conference.  So  the  mem- 
bers of  the  committees  are  government  members,  together  with  the 
nongovernment  members.  So  after  four  terms,  though,  the  non- 
government members  can  no  longer  serve  and  are  eligible  to  be  ap- 
pointed senior  fellows.  They,  too,  are  assigned  to  committees,  but 
they  don't  vote  at  the  plenary  sessions. 

Mr.  Lubbers.  So  all  of  our  members  are  assigned  to  the  standing 
committees. 

Mr.  Scott.  I  thought  I  heard  you  say  something  about  additional 
volunteers. 

Ms.  Rogers.  Categories  of  membership. 

Mr.  Edles.  The  term  is  "additional  categories  of  membership" 
other  than  "the  full  voting  members."  But  in  addition,  at  all  of  the 
committee  sessions  we  attempt  to  invite  interested  groups,  individ- 
uals who  might  have  some  relationship  with  the  issue  or  might 
have  an  interest  in  the  issue  and  they  do  tend  to  participate  ac- 
tively in  the  meeting — I  mean,  offering  their  comments,  providing 
data,  things  of  that  nature. 

Mr.  Scott.  How  do  you  get  an  issue  on  the  agenda? 

Ms.  Rogers.  The  projects  are  selected  in  large  part  through  can- 
vassing agencies  and  determining  what  issues  there  are  to  be  re- 
searched and  reported  on.  Also,  the  Chairman  plays  a  very  active 
role  in  deciding  which  issues  are  to  be  researched,  and  that  is  not 
done  in  a  vacuum.  It  is  done  based  on  the  issues  tnat  we  know  are 
there. 

Mr.  Scott.  The  areas  of  regulation  that  we  hear  the  most  about 
would  be  environmental  and  nealth  and  safety  regulations,  so  are 
those  on  your  agenda? 

Ms.  Rogers.  They  are,  and  if  you  want  a  detailed  list,  I  can  pro- 
vide that. 

Mr.  Scott.  There  are  obviously  some  regulations — and  we  have 
been  voting  on  this  for  the  last  day  or  two,  and  I  guess  since  last 
January,  because  there  are  a  lot  of  the  regulations  that  to  an  objec- 
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tive  observer,  make  very  little  sense  in  the  way  they  are  imple- 
mented. What  does  the  Administrative  Conference  do  when  these 
kinds  of  things  come  up? 

Ms.  Rogers.  We  are  limited  by  the  fact  that  our  input  and  in- 
volvement is  to  administrative  procedures,  and  in  the  process,  we 
are  not  involved  in  substantive  calls  or  policy  calls  that  are  re- 
flected in  the  regulation  that 

Mr.  Scott.  So  if  you  have  a  dumb  regulation  that  would  be  sub- 
ject to — what  is  this  day  they  are  going  to  call  that — the  correction 
day,  that  anybody  would  think  that  was  an  inappropriate  regula- 
tion, that  would  be  substantive  and  not  procedural? 

Ms.  Rogers.  I  think — I  would  have  to  look  at  it  to  know  or  to 
make  that  determination.  They  may  be  dumb  regulations  because 
they  are  dumb  regulations  on  a  policy  point  of  view.  The  feeling  is 
that  the  agency  should  not  be  involved  in  regulating  the  issues  for 
the  Administrative  Conference  generally. 

Mr.  Scott.  So  what  can  you  do  within  the  environmental  regu- 
latory area? 

Ms.  Rogers.  Well,  one  of  the  things  that  we  are  looking  at  is 
ways  of  resolving  the  conflicts  that  are  obviously  there  between  de- 
velopers and  environmentalists,  and  we  are  looking  at  using,  again, 
alternate  dispute  resolution  as  a  way  of  resolving  those  issues. 
That  is  a  process  issue. 

Mr.  Scott.  Your  function  is  process  and  not 

Ms.  Rogers.  Not  substance.  That  is  correct. 

Mr.  Scott.  So  if  you  have  a  dumb  regulation,  your  function 
would  be  to  process  the  dumb  regulation  as  efficiently  as  possible? 

Mr.  Edles.  We  try  to  head  them  off  in  advance.  Where  an  agency 

f>roposes  regulations,  the  Conference  does  comment  on  them,  at 
east  in  the  process  areas,  and  where  we  think  some  particular  reg- 
ulation isn't  likely  to  make  sense,  we  say  that  in  formal  comments 
filed  in  the  rulemgiking  proceeding  in  which  the  agency  is  consider- 
ing it. 

We  try  hard.  We  don't  do  that,  quite  frankly,  as  much  as  I  would 
like  because  of  limited  staff  resources,  but  we  direct  those  com- 
ments to  the  procedure  and  process  elements  of  the  proposed  rules. 
We  would  not  take  on  the  substantive  judgments  that  are  being 
made  by  the  agency  implementing,  for  example,  a  congressional 
statute. 

Mr.  Scott.  Do  you  suggest  sunset  provisions  in  most  regula- 
tions? Is  that  something  that  would  be  process? 

Ms.  Rogers.  Well,  our  membership  has  not  addressed  that,  as  I 
am  aware. 

Mr.  Lubbers.  Whether  to  have  a  sunset  in  all  regulations,  is  that 
the  question?  I  guess  that  might  be  a  procedural  question  as  to 
whether  that  should  be  an  alternative  approach  to  regulation.  We, 
in  the  course  of  looking  at  the  way  agencies  need  to  review  existing 
regulations,  have  suggested — are  about  to  suggest  that  the  plenary 
session  adopt  a  recommendation  this  June  that  the  agencies  con- 
sider putting  sunsets  into  their  reflations. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr,  Reed  [presiding].  The  chairman  has  asked  me  to  recognize 
Mr.  Flanagan. 

Mr.  Flanagan.  I  will  be  brief.  I  ask  only  microquestions. 
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Ms.  Rogers.  I  am  sorry  I  brought  up  that  distinction. 

Mr.  Flanagan.  That  is  quite  all  right.  Groing  back  to  what  Mr. 
Inglis  was  talking  about  and  Mr.  Scott  went  into  some  of  the  detail 
of  it,  to  further  bolster  that,  how  much  time  does  the  agency  spend 
with  you  in  any  particular  project  that  you  might  be  working  on? 

We  have  referred  to  Social  Security  several  times.  What  require- 
ments are  you  allowed  to  place  on  tne  Social  Security  Administra- 
tion's reporting  requirements  or  whatever  else  to  come  and  make 
you  smart  about  what  they  do  so  that  you  can  think  deep  thoughts 
about  it? 

Ms.  Rogers.  I  will  answer  the  easy  question  first.  We  have  no 
enforcement  authority.  We  have  no  authority  to  require  agencies  to 
do  anything.  How  much  time  do  we  spend  with  them?  It  depends 
on  the  proiect. 

I  think  historically  with  the  Social  Security  Administration  with 
whom  we  have  made  a  number  of  recommendations  over  the  years, 
we  have  spent  substantial  amounts  of  time.  But  that  is  to  be  bal- 
anced against  the  fact  that  our  recommendations  are  independent 
of  that  agency,  and  in  part,  I  think  goes  to  the 

Mr.  Flanagan.  I  am  sorry.  The  assumption  of  my  question 
though  is  that,  as  professional  and  brilliant  as  you  are,  and  I  am 
sure  you  are  because  you  are  required  to  think  about  ways  to  im- 
prove and  streamline  the  agencies,  obviously  pick  people  of  a  par- 
ticular mindset,  not  bureaucratic  mindset  to  accomplish  the  goal 
and  do  the  mission.  But  people  who  think  in  terms  of  macro,  you 
can't  be  experts  on  everything,  and  someone  has  to  spend  some 
time  telling  you  how  this  system  works  in  the  myriad  of  Federal 
agencies  that  are  involved. 

And  so  there  must  be  an  enormous  amount  of  briefing  time  that 
you  take,  or  collective  conscience  takes  on  how  this  particular  sys- 
tem works  where  you  may  have  identified  a  problem  or  may  not 
have  or  maybe  seek  to  see  if  there  is  a  problem.  Then,  conseauently 
go  off  and  act  on  it,  presumably  with  further  briefings,  further  in- 
formation as  it  changes.  What  ifs  and  how  comes,  questions  that 
you  would  go  through.  This  certainly  must  involve  agency  partici- 
pation. 

Ms.  Rogers.  It  absolutely  does. 

Mr.  Flanagan.  And  I  would  think  on  a  rather  colossal  scale.  My 
question  is  how  much  agency  time  do  you  absorb  in  doing  what  you 
do? 

Ms.  Rogers.  I  am  not  able  to  quantify. 

Mr.  Lubbers.  I  think  the  premise  of  your  question  is  exactly 
right.  The  Chairman  does  have  the  statutory  authority  to  request 
otner  agencies  to  provide  information  and  statistics  and  reports  on 
matters,  and  as  the  Presidential  appointee  dealing  with  other  Pres- 
idential appointees,  that  has  a  certain  weight.  So  we  don't  have 
any  problem  getting  information  from  agencies  when  the  Chairman 
requests  it. 

Mr.  Flanagan.  I  wouldn't  think  you  would. 

Mr.  Lubbers.  So  we  rely  on  that  quite  heavily.  We  do  send  ques- 
tionnaires and  surveys  out  to  agencies  and  when  we  start  a  project 
like  the  Social  Security  Administration  project,  we  extensively  call 
on  the  chief  officials  of  those  programs  to  be  briefed  and  to  have 
our  consultant,  if  we  have  one,  briefed  as  well. 
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Mr.  Flanagan.  That  leads  me  to  my  question  for  you,  Mr.  Lub- 
bers. Let  me  take  you  back  again  to  the  macroquestion,  that  is — 
if  they  have  to  in  no  small  way,  not  completely,  but  in  no  small 
way,  teach  you  their  job  so  that  you  can  think  systemically  about 
it,  why  can't  we  require  the  agency  to  think  systemically  about  it- 
self and  clean  its  own  house? 

Mr.  Lubbers.  Well,  one  answer  is  that  there  is  sort  of  a  market 
mechanism  out  there  already.  The  agencies  rely  on  the  Conference 
and  often  will  request  us  to  undertake  specific  projects,  partly  be- 
cause they  know  that  we  can  do  it  in  a  streamlined  way.  We  can 
hire  a  consultant  with  bargain  basement  rates  where  tney  might 
not  be  able  to  because  there  are  lots  of  other  reasons  for  a  consult- 
ant to  want  to  work  with  the  Conference. 

So  we  get  specific  requests,  authorizations  and  sometimes  fund- 
ing from  these  agencies  who  recognize  that  they  just  don't  have  the 
time  to  sit  back  and  think,  as  Gary  mentioned,  about  their  pro- 
gram. They  ask  the  Administrative  Conference  to  do  it.  They  also 
get  the  benefit  of  an  independent  review  and  that  is  of  great  value 
to  them.  If  they  do  the  study  themselves,  they  will  be  criticized  as, 
"you  are  just  studying  yourself" 

Ms.  Rogers.  Also,  there  are  projects  that  we  do  in  large  part  be- 
cause they  are  crosscutting.  We  have  attempted  over  the  years  to 
balance  our  program  between  those  that  are  agency-specific  and 
those  that  are  crosscutting,  and  frankly,  those  that  are  crosscutting 
are  some  of  the  more  significant  ones,  and  as  I  have  referred  to  a 
little  bit  earlier,  the  Sunshine  Act  one  affects  all  of  the  regulatory 
agencies  in  government,  in  large  part  because — and  I  think  at  least 
12  of  them  have  indicated  a  very  strong  interest  in  having  the  Ad- 
ministrative Conference  look  at  the  impact  of  the  Sunshine  Act  on 
the  way  they  do  business. 

Conceivably,  they  could  each  do  the  research  and  apply  the  schol- 
arship, but  I  think  in  that  case,  I  think  it  is  illustrative  of  the  cost 
savings  in  having  the  Administrative  Conference  available  to  do  it. 

Mr.  Flanagan.  Thank  you  very  much. 

Mr.  Reed.  Mr.  Barr. 

Mr.  Barr.  Thank  you,  and  I  would  like  to  thank  the  panel  for 
being  here  today.  I  found  the  hearing  was  very  informative.  I  was 
looking  through  several  of  the  documents  that  we  had  here,  includ- 
ing a  strategic  plan,  and  the  language  intrigues  me.  I  was  in- 
trigued by  this  particular  sentence:  "The  plan  assumes  a  indefati- 
gable"— whatever  that  means — "staff' 

Mr.  Flanagan.  Is  that  what  you  are? 

Mr.  Barr.  Is  that  what  I  am?  "The  plan  assumes  an  indefati- 
gable staff,  a  fully  committed  council,  and  a  synergistic  partnership 
of  members  from  the  public."  Staff  of  conference  and  public.  Does 
that  mean  everybody  works  real  hard  together? 

Ms.  Rogers.  Everybody  works  real  hard  together  and  it  means 
that  the  outcome  is  greater  than  the  sum  of  the  parts. 

Mr.  Barr.  Newt  probably  understands  this  and  I  am  sure  this 
was  written  with  Newt  in  mind  and  not  me.  This  is  the  third  wave 
right  here. 

I  do  appreciate  the  background  that  you  all  have  provided  today. 
Just  one  question.  Does  ACUS  do  a  good  job  of  selling  itself  and 
making  sure  that  the  agencies  over  which  it  has  jurisdiction  insofar 
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as  you  have  authority,  which  is  very  broad  because  as  I  think  that 
you,  Madam  Chairwoman,  or  somebody  else  mentioned  in  the  ma- 
terial, because  so  many  of  our  agencies  and  governmental  entities 
deal  with  regulatory  mechanisms  and  administrative  procedures,  if 
I  went  out  today  or  if  my  colleague  from  Illinois  went  out  today 
and  just  very  unscientifically  surveyed  100  agency  heads,  commis- 
sion heads,  program  heads  that  fall  within  the  very  broad  potential 
jurisdiction  of  the  ACUS,  would  they  even  know  that  you  exist? 

Ms.  Rogers.  I  think  that  probably  is  the  most  damning  question. 
In  the  sense  that  starting  in  October  when  I  came  to  the  Adminis- 
trative Conference,  I  realized  that  too  many  of  the  agencies  in 
Washington  don't  know  what  we  do  and  individuals  who  are  in  a 
position  to  utilize  our  services  don't  know.  There  are  a  lot  who  do. 
I  have  been  in  the  Government  for  20  years  and  I  was  very  aware 
of  the  Administrative  Conference  and  what  it  could  provide. 

Mr.  Barr.  I  thought  we  had  laws  against  child  labor. 

Ms.  Rogers.  Thank  you  very  much. 

Mr.  Barr.  Even  though  I  don't  know  big  words,  I  understand  cer- 
tain things. 

Ms.  Rogers.  But  we  realize  that  that  is  one  area  where  we  have 
a  lot  of  work  to  do,  to  make  agencies  aware  of  us  and  to  position 
ourselves  to  be  a  resource  where  I  think  the  agencies  so  des- 
perately need  resources. 

Mr.  Edles.  One  of  the  things.  Congressman  Barr,  we  did  2  or  3 
years  ago,  before  the  Chairman  arrived,  is  we  began  to  send  our 
newsletter,  which  had  a  very  limited  distribution,  to  all  members 
of  the  senior  executive  service,  both  the  career  and  the  political 
members  of  the  senior  executive  service,  as  a  method  of  advising 
them  of  projects  that  we  were  undertaking  so  they  needn't  reinvent 
the  wheel. 

And  as  a  result  of  that,  I  guess  that  was  3  or  4  years  ago  when 
we  initiated  that  broader  mailing,  I  think  there  are  7,000  SES  em- 
ployees. We  have  begun  to  get  inquiries  from  them:  We  didn't  know 
you  did  that.  Could  we  see  your  consultant  report  on  this  or  could 
we  get  whatever  comes  out  on  this  or,  gee,  I  see  you  are  holding 
a  seminar  on  such  and  such  a  thing,  we  would  like  to  come  too. 

That  is  one  way  of  doing  it.  We  have  a  limited  budget  and  a  few 
hands  and  I  think  the  Chairman  is  right.  We  haven't  done  quite 
as  good  a  marketing  job  and  don't  devote  the  resources  that  we 
probably  should. 

Mr.  Barr.  Thank  you  all  again  for  being  here. 

Mr.  Gekas.  When  we  were  talking  about  the  EEOC  and  how  you 
feel  with  alternate  dispute  resolution,  that  vou  might  have  saved 
a  lot  of  time  and  casework;  and  dug  into  the  oacklog  of  that  agency: 
Do  we  have  anything  to  show  on  now  many  times  your  attempts 
at  alternate  dispute  resolution  failed,  which  then  resulted  in  the 
continuum  of  seeking  action  in  court?  I  hope  you  are  going  to  tell 
me  you  never  failed. 

Ms.  Rogers.  We  do  not  engage  directly  in  alternate  dispute  reso- 
lution. 

Mr.  Gekas.  You  set  it  up. 

Ms.  Rogers.  We  make  recommendations  to  agencies  and  assist 
them  as  they  proceed  to  set  up  their  programs,  and  surely  there 
have  been  failures  in  that  regard,  but  the  successes  and  the  dollar 
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savings  that  have  come  out  of  the  use  of  alternate  dispute  resolu- 
tions in  some  of  the  departments — for  example,  one  department, 
FDIC,  has  indicated  a  savings  of  $9  million.  These  are  the  figures 
of  the  agencies  themselves,  but  I  think  that  tens  of  millions  of  dol- 
lars have  been  saved. 

Mr.  Gekas.  I  am  trying  to  envision  how  that  happens.  There  is 
a  case  of  a  person  who — under  EEOC  who  says  that  equal  oppor- 
tunity has  been  denied  that  individual,  correct?  So  how  does  ACUS 
get  into  that? 

Ms.  Rogers.  ACUS  does  not  get  into  it. 

Mr.  Gekas.  It  doesn't  get  into  the  substantive  issues,  but  how 
does  it  provide  alternate  dispute  resolution? 

Ms.  Rogers.  ACUS  does  not  provide  alternate  dispute  resolution 
in  individual  cases. 

Mr.  Gekas.  What  does  it  do  with  alternate  dispute  resolution? 

Ms.  Rogers.  It  has  made  recommendations  to  agency — govern- 
ment agency 

Mr.  Gekas.  It  is  a  mechanism  that  ACUS  has  set  in  place;  is 
that  it  or 

Ms.  Rogers.  It  is  to  design  the  program. 

Mr.  Gekas.  And  it  is  already  there,  right? 

Ms.  Rogers.  EEOC,  for  example,  has  not  had  an  alternate  dis- 
pute resolution  program  at  all,  and,  in  fact,  has  just  finished  in  a 
task  force  where  they  have  looked  at  the  appropriateness  of  using 
alternate  dispute  resolution  in  the  resolution  of  employment  dis- 
putes. 

Mr.  Gekas.  Does  it  not  have  one  now? 

Ms.  Rogers.  It  does  not  have  one.  It  is  in  the  process  of  develop- 
ing and  bringing  on  line- 


Mr.  Gekas.  Name  one  that  does  just  for  the  purpose  of  my 

Ms.  Rogers.  The  Department  of  Transportation. 

Mr.  Gekas.  Department  of  Transportation.  You  established  the 
program,  which  they  should  follow  and  then  you  are  out  of  it,  is 
that  it? 

Ms.  Rogers.  That  is  correct. 

Mr.  Gekas.  Therefore,  the  Department  of  Transportation  is  one 
agency  that  can  get  along  without  ACUS  right  now  because  they 
have  an  apparatus  in  place.  The  same  is  for  X,  Y,  and  Z  and  D  and 
L  and  M  agency;  isn't  that  correct? 

Mr.  Lubbers.  In  the  case  of  DOT,  we  actually  sent  some  of  our 
attorneys  over  there  to  help  develop  a  pilot  EEO  ADR  program  in 
the  Federal  Aviation  Administration,  and  so  it  got  launched.  We 
helped  train  the  mediators.  It  is  one  part  of  DOT.  It  is  not  DOT- 
wide. 

Once  that  is  launched,  there  may  not  be  that  much  for  the  Ad- 
ministrative Conference  to  do  in  that  particular  program,  but  we 
also  have  working  groups  on  various  aspects  of  ADR  that  are  at- 
tended by  agency  dispute  resolution  specialists.  They  work  together 
on  these  working  groups  so  that  what  was  learned  at  DOT's  pro- 
gram can  be  transferred  to  Department  of  Commerce's  program. 
And  so  we  have  a  working  group  on  program  design.  We  have  one 
on  EEO  matters,  and  these  meet  regularly  and  they  are  chaired  by 
an  Administrative  Conference  staff  person. 
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Mr.  Gekas.  What  I  am  getting  at,  it  seems  to  me  that  in  this 
realm  you  have  done  a  lot  of  work  and  that  many  things  are  in 
place  that  maybe  you  don't  have  to  worry  about  alternate  dispute 
resolution. 

Ms.  Rogers.  The  problem  is 

Mr.  Gekas.  Tell  me  why  not. 

Ms.  Rogers.  In  the  area  of  an  alternate  dispute  resolution,  there 
are  other  issues  in  addition  to  program  design.  There  is  an  evalua- 
tion of  a  program  that  you  have  in  place  and  whether  or  not  it  is 
achieving  the  successes  that  you  think.  It  is  incredibly  difficult  to 
measure  performance  in  this  area.  That  is  one. 

Two 

Mr.  Gekas.  Well,  who  asks  you  to  follow  up,  or  to  evaluate  it? 

Ms.  Rogers.  We  are  developing  models  for  evaluating  and  that 
is  part  of  our  mission,  statutory  mission. 

Mr.  Gekas.  So  it  is  not  stated  in  the  regulations  or  in  the  stat- 
ute? 

Ms.  Rogers.  It  is — I  think. 

Mr.  Lubbers.  In  the  Administrative  Dispute  Resolution  Act.  It  is 
part  of  our  ongoing  responsibility  under  that  act. 

Mr.  Gekas.  I  understand  that.  But  I  am  saying  to  monitor  it 
after  you  have  set  it  in  place  like  at  DOT,  which  is  not  set  out. 

Mr.  Lubbers.  No. 

Mr.  Gekas.  What  I  am  getting  at  is  once  you  design  the  program 
and  it  is  put  into  place,  there  is  nothing  to  force  you  or  to  compel 
you. 

Ms.  Rogers.  That  is  correct. 

Mr.  Gekas.  To  engage  in  their  everyday  activities. 

Ms.  Rogers.  That  is  correct.  That  is  correct. 

Mr.  Gekas.  I  mean,  if  you  set  up  an  alternate  dispute  resolution 
mechanism  in  all  the  agencies  in  the  Federal  Government,  your 
work  is  done. 

Mr.  Lubbers.  Assuming  that  they  are  all  working  as  well  as  they 
can  work, 

Mr.  Gekas.  Yes.  Well,  if  they  weren't,  what  would  happen?  How 
would  ACUS  get  back  into  it?  That  is  the  question.  If  the  U.S.  DOT 
alternate  dispute  resolution  failed,  how  would  you  know  about  it? 
How  do  you  get  back  into  it?  Why  would  you  get  back  into  it? 

Ms.  Rogers.  That  is — I  think  the  answer  is  we  would,  largely  at 
the  invitation  of  agencies,  because  frankly,  a  number  of  the  pro- 
grams that  we  have  designed  in  agencies  have  been  at  the  invita- 
tion of  those  agencies  wno  have  a  very  strong  interest  in  saving 
money.  Agencies  want  to  resolve  disputes  in  a  way  that  is  economi- 
cal to  the  agencies.  That  is  one  aspect  of  it. 

The  other  aspect  is  that  there  is  no  one  particular  program  that 
is  developed  to  take  care  of  all  of  the  needs  of  even  a  single  agency 
because  there  are  different  types  of  disputes.  There  are  contract 
disputes;  there  are  EEO  disputes.  There  are  all  kinds  of  disputes, 
and  one  of  the  things  that  we  are  learning  is  that  the  programs 
have  to  be  designed  to  respond  to  the  le^al  issues  involved.  For  ex- 
ample, EEOC  has  a  host  of  issues  that  it  is  trying  to  grapple  with 
as  it  moves  forward  in  setting  up  the  ADR  program  to  process 
charges  that  are  not  only  made  by  individuals  who  work  at  the 
EEOC,  but  by  individuals   who  file   complaints  with  the  EEOC 
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against  private  employers.  And  there  are  a  lot  of  issues  there  that 
have  to  be  resolved  before  determining  that  alternate  dispute  reso- 
lution is  the  appropriate  mechanism  and  how  it  should  be  used. 

So,  yes,  in  an  ideal  world,  if  all  the  programs  were  set  up 
throughout  government  to  address  all  of  the  disputes  that  arise  in- 
side and  outside  of  government  for  which  ADR  would  be  appro- 
priate, I  think  ACUS'  role,  at  least  in  the  area  of  ADR,  would  be 
finished. 

Unfortunately,  we  have  a  ways  to  go  in  that. 

Mr.  Lubbers.  But  we  are  the  hub  of  the  ADR  world  in  the  ad- 
ministrative agencies.  There  is  no  other  agencv  that  is.  In  the  court 
system  you  have  the  Administrative  Office  of^the  U.S.  Courts  and 
tne  Federal  Judicial  Center  that  serve  as  sort  of  the  hub  for  evalu- 
ating procedures  and  coming  up  with  reforms  in  the  court  system. 
There  is  nothing  like  that  except  the  Administrative  Conference  in 
the  executive  branch. 

So  even  if  all  the  agencies  had  programs  that  were  working  quite 
well,  they  would  all  have  a  dispute  resolution  specialist  in  charge 
and  they  would  all  be  linked  up  with  the  Administrative  Con- 
ference and  there  would  be  cross-fertilization  and  new  approaches 
to  using  mediation,  arbitration  and  some  of  the  other  tecnniques. 

There  would  be  new  legal  questions  that  will  have  arisen  in 
these  programs.  So  we  are  a  long  way  from  that  point  where  all 
agencies  are  up  and  operating  smoothly  in  the  ADR  area,  but  even 
10  years  from  now,  let's  say,  when  they  all  are  doing  that,  there 
still  would  be  some  questions  that  would  be  coming  up,  and  I 
would  hope  that  even  then  the  Administrative  Conference  would 
serve  a  useful  role  in  the  ADR  world.  But  we  are  a  long  way  from 
that  at  this  point.  Most  of  the  agencies  are  just  beginning  to  set 
up  programs. 

Mr.  Gekas.  Well,  the  committee  will  reserve  the  right  to  submit 
questions  to  you  in  writing  and  invite  your  responses.  We  excuse 
you  with  our  thanks. 

Ms.  Rogers.  Thank  you  very  much. 

Mr.  Gekas.  The  next  panel,  please.  C.  Boyden  Gray,  Peter 
Shane,  David  Vladeck,  and  Richard  Wiley  will  join  us.  And  we  will 
begin,  as  we  have  announced  the  names,  with  Mr.  Gray,  if  we  could 
get  seated.  We  will,  as  pro  forma,  receive  and  accept  the  written 
statements  as  part  of  the  record  without  objection  and  we  will  pro- 
ceed to  entertain  presentations  first  by  Mr.  Gray. 

STATEMENT  OF  C.  BOYDEN  GRAY,  COUNCIL  MEMBER,  ADMIN- 
ISTRATIVE CONFERENCE  OF  THE  UNITED  STATES,  AND 
PARTNER,  WILMER,  CUTLER  &  PICKERING 

Mr.  Gray.  Mr.  Chairman,  thank  you  very  much.  Rather  than  go 
through  my  statement,  let  me  just  try  to  answer  a  couple  of  the 
questions  that  I  think  you  were  asking. 

Mr.  Gekas.  Yes. 

Mr.  Gray.  The  basic  function  that  the  Administrative  Conference 
performs  is  sort  a  private-public  think  tank  to  do  basic  research  on 
now  to  improve  the  regulatory  and  legal  process. 

As  long  as  there  is  a  need  for  regfulatory  reform,  there  is  a  need 
for  something  like  the  Administrative  Conference.  Alternative  dis- 
pute resolution  is  not  the  brain  child  of  the  Administrative  Con- 
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ference,  but  the  Conference  was  one  of  the  fathers  of  it.  ADR  is  an 
enormously  promising  way  of  getting  out  of  the  legal  morass  that 
we  are  in.  If  it  ever  gets  fully  established,  then  it  is  done  and 
maybe  ACUS'  role  in  establishing  it  will  not  be  required  an3anore. 
But  there  will  be  some  other  problem  that  will  arise  in  the  future 
so  long  as  we  have  too  many  lawyers  and  too  m£iny  regulators. 

Negotiated  rulemaking  is  the  administrative  rulemaking  equiva- 
lent of  alternative  dispute  resolution.  It  is,  as  much  as  anything, 
the  brain  child  of  the  Administrative  Conference  in  the  early 
1980's.  It  is  far  from  being  perfected.  It  is  in  many  ways  almost  a 
silver  bullet  to  solve  this  regulatory  problem  that  we  are  involved 
in. 

The  Democrats'  opposition  to  H.R.  9  and  the  reform  legislation 
in  the  Senate  is  based  on  a  complaint  of  litigation,  litigation,  litiga- 
tion. Republicans  are  going  to  litigate  the  regulatory  process  to 
death,  we  are  told. 

Well,  if  you  have  negotiated  rulemaking,  you,  by  definition,  do 
not  have  litigation.  But  we  are  a  long  way  from  seeing  it  estab- 
lished properly  throughout  the  agencies.  Why  don't  the  agencies  do 
it  themselves?  Well,  if  they  did  it  themselves,  they  would  be  doing 
it  themselves.  They  are  not  doing  it  themselves,  because  they  don't 
want  to  do  it  themselves 

Mr.  Gekas.  On  that  question,  it  is  an  interesting  question  to  me. 
If  the  Congress  sought  to  mandate  that  each  department,  that  each 
Secretary  would  have  within  the  jurisdiction  of  that  agency  an  al- 
ternative dispute  resolution  apparatus,  are  you  saying  that  we  still 
need  ACUS? 

Mr.  Gray.  No,  sir,  you  probably — ^you  might  not  need  ACUS,  but 
I  can  guarantee  you  that  5  years  from  now  the  agencies  will  have 
invented  a  way  to  get  around  it  and  you  will  be  back  again  trying 
to  mandate  the  agencies  to  do  something  else.  It  is  just  in  the  na- 
ture of  regulation — I  have  a  bias  in  all  of  this,  which  probably  is 
well-known  to  everybody  here  at  the  table  certainly,  and  probably 
to  you,  but  regulatory  agencies  have  a  way  of  wanting  to  expand 
their  domain. 

That  is,  General  Motors  wants  to  sell  more  cars,  EPA  wants  to 
issue  more  regulations.  It  is  in  their  nature.  That  is  what  you  do 
in  order  to  expand  the  number  of  FTE's,  the  much-dreaded  FTE's, 
which  is  full-time  equivalents,  and  the  idea  is  not  to  short-circuit 
the  process  and  get  a  product  out  quickly.  That  is  not  really  the 
goal,  that  an  agency  sees  for  itself. 

Now,  ACUS  performs  a  role  of  a  watchdog  and  says  there  is  a 
better  way  of  doing  this.  ACUS  explains  why  there  is  a  better  way 
of  doing  it  and  it  does  it  in  a  very  rancor-free  atmosphere. 

I  can  argue  with  David  Vladeck  as  I  do  from  time  to  time  on  lots 
of  substantive  issues,  but  we  sit  at  ACUS  and  we  debate  adminis- 
trative process  issues  in  a  very  civil  way,  and  you  get  all  sides  of 
the  spectrum  talking  in  ways  that  do  produce  rather  innovative  re- 
sults. And  ADR  is  an  innovation.  Negotiated  rulemaking  is  an  in- 
novation. There  will  always  be  need  for  innovations  as  long  as  we 
have  regulatory  agencies  and  courts  dealing  with  disputes.  And  I 
think  that  for  $1.8  million,  ACUS  is  a  pretty  good  bargain.  The 
amount  of  money  saved  just  in  the  experimental  pilot  projects  on 
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ADR  in  the  agencies  has  repayed  this  investment  many,  many 
times  over. 

Negotiated  rulemaking,  where  it  has  been  used,  has  achieved  an 
enormous  saving  in  htigation  costs,  to  say  nothing  of  the  imposition 
of  costs  on  the  private  sector,  which  is  not  of  your  concern  when 
you  are  budgeting,  but  of  course,  the  regulatory  costs  are  $600  bil- 
lion a  year  hidden  indirect  taxes. 

So  there  is  a  great  deal  of  saving  that  this  little  body  provides 
and  it  is  on  the  vanguard  of  a  lot  of  the  reform  efforts.  If  the  Con- 

fress  knew  how  to  do  this  by  itself,  with  all  respect,  it  would  have 
one  it. 

Someone  thanked  Tommy  for  the  work  that  was  done  on  H.R.  9. 
The  fact  of  the  matter  is  that  even  today,  the  committees  on  the 
Hill  and  the  Senate  are  asking  Administrative  Conference  person- 
nel for  help  in  figuring  out  what  it  is  they  want  to  tell  the  agencies 
to  do.  And  a  lot  of  this  help  is  privately  volunteered. 

I  mean,  none  of  us  here  is  not  paid  by  the  ACUS.  I  was  ap- 
pointed by  President  Bush,  but  it  is  a  volunteer  thing.  I  don't  get 
paid  anything  and  a  lot  of  us  volunteer  our  time  in  order  to  try  to 
make  this  process  work,  even  as  we  may  disagree  on  substantive 
results. 

Anyway  you,  I  have  talked  too  long. 

[The  prepared  statement  of  Mr.  Gray  follows:] 

Prepared  Statement  of  C.  Boyden  Gray,  Council  Member,  Administrative 
Conference  of  the  United  States,  and  Partner,  Wilmer,  Cutler  &  Pickering 

Good  morning,  Mr.  Chairman.  My  name  is  C.  Boyden  Gray.  I  am  a  partner  at 
Wilmer,  Cutler  &  Flickering  and  a  member  of  the  Council  of  the  Administrative  Con- 
ference, appointed  by  President  Bush. 

The  Administrative  Conference  is  a  tiny  but  unicjue  and  valuable  body  that  pro- 
vides an  important  link  to  the  private  sector  on  critical  issues  of  administrative  law 
and  legal  reform  that  would  otherwise  be  orphaned  because  they  benefit  or  aiTect 
no  particular  special  interests. 

Most  of  the  Administrative  Conference's  support  is,  in  fact,  volunteer  and  most 
of  its  influence  stems  from  this  volunteer  effort.  But  the  central  support  staff  does 
have  to  be  paid  to  provide  a  coordinating  role.  It  is  unreaUstic  to  expect  its  tiny 
budget  to  be  volunteered  by  the  private  sector  as  well. 

Although  others  have  said  and  will  say  it  again,  let  me  emphasize  that  the  Ad- 
ministrative Conference  is  uniquely  bipartisan,  having  been  chaired  bv  Justice 
Scalia  and  having  frequently  benefited  irom  the  participation  of  Justice  Breyer.  It 
is  the  only  place  where  administrative  law  experts  from  all  parts  of  the  ideological 
spectrum  can  meet  to  share  insights  on  admimstrative  law  wnich  is  essential  to  the 
workings  of  the  regulatory  process.  If  ACUS  were  lost  I  think  the  country  would 
lose  a  highly  valuable  meeting  place  where  civil  discourse  develops  free  of  any  politi- 
cal or  special  interest  rancor. 

I  should  add  that  the  Administrative  Conference  has  been  a  pioneer  in  alternative 
dispute  resolution  and,  therefore,  on  the  vanguard  of  legal  reform.  It  has  also  been 
an  effective  proponent  of  negotiated  rulemaking,  which  is  a  key  building  block  of 
regulatory  reform  because  ofthe  elimination  oi  legal  challenges  to  rulemaking.  In 
this  sense  it  is  also  a  good  implementing  agency  for  Vice  President  Gore's  effort  to 
reinvent  government.  While  not  everyboc^  supports  everything  the  current  Adminis- 
tration is  doing,  few  oppose  its  efforts  to  improve  the  Functioning  of  government's 
regulatory  process. 

In  conclusion,  I  would  just  like  to  urge  that  this  tiny  agency  be  retained.  It  is  an 
investment  repaid  many  times  over  in  the  volunteer  activities  that  its  budget  gen- 
erates. 

Indeed,  because  of  its  unique  insist  into  government  process,  the  Conference  has 
been  called  upon  with  increasing  frequency  by  Congress  to  assist  in  the  implementa- 
tion of  a  wide  variety  of  statutes.  My  guess  is  that  if  Congress  terminates  ACUS 
now,  it  will  have  to  recreate  it  some  time  in  the  future,  at  considerable  extra  ex- 
pense. 
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Thank  you. 

Mr.  Gekas.  We  will  reserve  our  questions  until  the  conclusion  of 
the  panel,  with  the  exception  of  the  prerogative  of  the  Chair,  which 
he  uses  too  often. 

Mr.  Shane. 

STATEMENT  OF  PETER  SHANE,  PUBLIC  MEMBER,  ADMINIS- 
TRATIVE  CONFERENCE  OF  THE  UNITED  STATES,  AND  DEAN, 
UNIVERSITY  OF  PITTSBURGH  SCHOOL  OF  LAW 

Mr.  Shane.  Mr.  Chairman,  members  of  the  subcommittee,  I  am 
honored  to  be  the  nonbeltway  representative  here,  and  to  represent 
the  University  of  Pittsburgh  School  of  Law.  I  don't  want  to  review 
my  entire  testimony,  but  just  to  make  a  few  points  that  seem  to 
me  to  be  particularly  responsive  to  some  of  the  questions  you  have 
asked. 

I  would  say  at  the  outset,  though,  that  there  is  something  ironic 
about  the  obscurity  of  the  Administrative  Conference,  because  most 
Americans  feel  that  they  know  something  or  other  about  courts, 
and  yet  their  chances  of  running  into  a  iudicial  proceeding  in  their 
lives  are  actually  statistically  much  smaller  than  the  chance  of  run- 
ning into  a  Federal  agency,  which  is  virtually  100  percent. 

I  often  tell  my  administrative  law  students  that  my  difficulty  as 
a  teacher  would  be  greatly  relieved  if  instead  of  "L.A.  Law,"  we  had 
"FTC  Law"  on  TV  and  I  would  now  recommend  perhaps  that  the 
Court  Channel  be  supplemented  by  the  Agency  Channel.  Then,  we 
would  have  more  knowledge  about  these  things. 

The  subject  I  really  want  to  address  touches  on  a  theme  I  think 
has  gone  through  a  number  of  Questions  here  today,  and  that  is, 
is  the  agency  simply  doing  something  that  somebody  else  could  do, 
perhaps  more  cheaply  or  just  alternatively?  And  I  oelieve  the  an- 
swer is,  no,  that  universities  and  think  tanks  would  not  do  ACUS' 
job  if  ACUS  were  not  there.  I  also  don't  think  congressional  com- 
mittee staff  could  effectively  do  this  or  individual  agency  staff  could 
do  this. 

For  one  thing,  ACUS  has  a  unique  coordinating  capacity.  EPA 
staff,  assuming  that  they  do  have  the  time  and  the  desire  to  reform 
themselves,  can  only  look  at  a  problem  from  an  EPA  perspective, 
even  if  more  or  less  the  same  problem  exists  at  OSHA  or  the  Food 
and  Drug  Administration  or  half  a  dozen  other  agencies. 

Only  a  central  coordinating  body  can  observe  these  crosscutting 
questions.  No  other  mechanism  but  somebody  outside  the  agency 
can  offer  the  objectivity  that  the  Administrative  Conference  does. 
It  is  not  studying  itself  It  does  not  have  a  stake  in  preserving  the 
status  quo  at  any  one  particular  agency. 

Because  there  is  a  lot  of  agreement  on  the  basic  values  that 
ACUS  is  trying  to  preserve,  it  can  also  proceed,  and  has  proceeded 
successfully,  in  a  nonpartisan  manner  over  a  long  period  of  time. 
There  is  a  lot  of  disagreement  about  whether  we  should  regulate 
the  environment  more  or  less,  regulate  workplaces  more  or  less, 
regulate  employment  rights  one  way  or  another  way,  but  there  is 
very  little  dispute,  once  Congress  has  decided  what  laws  ought  to 
be  enacted,  that  the  regulatory  decisions  made  under  those  laws 
should  be  based  on  souna,  accurate  information. 
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The  regulations  should  cost  as  little  as  they  can  cost  to  accom- 
plish the  regulatory  result  Congress  has  asked  for.  They  should  be 
fair  to  individuals.  The  agencies  should  behave  in  a  way  that  is 
faithful  to  the  law  and  responsive  to  public  needs.  That  is  some- 
thing this  panel  and  I  guess  every  lawyer  associated  with  the  Ad- 
ministrative Conference  embraces.  In  a  way,  maybe  one  of  the  rea- 
sons why  the  Administrative  Conference  is  so  obscure  is  because  its 
members  actually  agree  on  the  fundamental  questions  of  what 
makes  for  good  process.  The  details  of  working  that  out  are  not  as 
sexy  as  if  we  were  fighting  about  the  big  substantive  questions.  So 
one  thing  ACUS  offers  is  objective,  nonpartisan  coordination. 

The  second  thing  the  Administrative  Conference  affords  its  con- 
sultants and  researchers  is  access  to  information.  If  I  were  just  a 
law  professor  without  any  imprimatur  of  working  with  the  Admin- 
istrative Conference,  if  I  got  interested  in  a  topic,  I  might  or  might 
not  be  able  to  elicit  cooperation  from  those  administrative  agencies 
who  are  working  in  the  areas  that  I  wanted  to  study. 

But  as  the  previous  panel  indicated,  a  lot  of  the  questions  that 
we  look  at  are  highly  empirical.  In  order  to  provide  you  and  the 
agencies  useful  information,  we  have  to  get  a  handle  on  the  way 
things  really  work.  To  do  that,  we  have  to  get  people  who  are  mak- 
ing regulatory  decisions  and  making  implementation  decisions  to 
talk  to  us  and  share  data  with  us.  Because  of  the  reputation  of  the 
Administrative  Conference,  if  I  walk  in  as  a  consultant  and  say,  I 
am  doing  a  study  on  behalf  of  the  Administrative  Conference,  I  get 
a  level  of  access  and  cooperation  that  a  law  professor  or  political 
science  professor  off  the  street  could  not  routinely  expect. 

The  third  thing  that  ACUS  provides  is  a  motivation  for  the  abso- 
lutely highest  quality  of  these  external  studies.  I  would  ask,  in 
thinking  through  this  expenditure  of  funds,  that  the  subcommittee 
consider  not  just  the  number  of  dollars  being  spent,  but  the  mar- 
ginal utility  of  each  dollar.  I  think  the  quality  that  you  are  getting 
out  of  each  dollar  that  you  devote  to  ACUS  is  enormous  and,  in- 
deed, it  is  the  quality  of  the  product  and  the  prestige  of  the  Admin- 
istrative Conference  in  terms  of  the  quality  of  product  that  I  think 
is  what  elicits  so  much  of  this  high  level  volunteer  work. 

People  work  with  ACUS  because  they  want  to  be  part  of  the 
group  of  people  who  have  the  reputation  for  doing  rigorous,  objec- 
tive, nonpartisan  study  of  very  difficult  problems,  and  oecause  any- 
body who  is  a  consultant  knows  that  their  work  is  going  to  be  sub- 
jected to  the  scrutiny  of  a  plenary  group  of  all  of  the  ACUS  mem- 
bers who  represent  the  judiciary,  who  represent  all  the  Federal 
agencies,  who  represent  academics  and  people  with  a  lot  of  experi- 
ence in  both  public  and  private  life.  They  are  going  to  do  a  verv 
good  job  because  they  know  the  kind  of  scrutiny  to  which  they  will 
be  subjected. 

ACUS  also  fosters  a  lot  of  collaboration  among  researchers.  Jeff 
Lubbers,  the  gentleman  on  the  previous  panel  who  is  the  ACUS 
Research  Director,  is  probably  more  in  touch  than  any  other  living 
human  being  with  the  kinds  of  research  that  are  going  on  concern- 
ing the  administrative  process  throughout  the  United  States. 
Wheels  do  not  get  reinvented  because  people  can  go  through  Mr. 
Lubbers  and  find  out,  if  I  want  to  get  a  head  start  on  this  project, 
who  are  the  other  people  I  should  be  talking  to. 
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That  is  another  advantage  of  the  central  agency.  It  has  also  been 
talked  about:  followthrough  efforts.  There  are  ways  in  which  the 
Administrative  Conference  perhaps  could  work  more  aggressively 
at  followthrough,  but  the  fact  is,  it  does  do  significant  activity  of 
that  sort  and  nobody  else  would  be  well-situated  to  do  it.  Certainly, 
if  I  had  the  most  wonderful  idea  in  the  world  as  an  academic  re- 
searcher, even  if  I  were  able  to  bring  it  to  the  attention  of  you  as 
potential  decisionmakers  who  mi^ht  want  to  embody  it  in  legisla- 
tion, I  could  not  systemically  see  it  through  the  legislative  process. 
I  could  not  talk  to  you  day  in  and  day  out  about  tne  necessary  re- 
finements of  the  idea.  I  couldn't  monitor  to  see  what  agencies  are 
doing  with  that.  The  Administrative  Conference  can  follow  through 
and  a  lot  of  that  followthrough,  I  gather,  occurs  in  a  highly  infor- 
mal, sometimes  confidential  basis  with  Members  of  Congress  and 
with  agency  decisionmakers.  That  is  a  critical  function. 

All  of  these  things,  I  think,  ACUS  can  do  in  a  way  that  no  other 
potential  source  of  research  or  expertise  could. 

A  lot  of  the  questions  here  have  gone  to  the  use  of  consultants, 
and  I  would  like  to  speak  to  that  briefly,  having  been  one. 

You  know,  a  big-ticket  consultant  would  be  earning  $10,000  for 
a  study.  I  don't  think  I  earned  that  much  for  mine.  I  think  in  a 
conservative  estimate,  that  the  kind  of  Administrative  Conference 
study  that  is  likely  to  get  the  attention  of  a  plenary  session  and 
come  forward  to  you  has,  at  a  minimum,  500  hours  of  consultant 
work  behind  it,  which  means  that  the  Government  is  getting  the 
highest  level  of  academic  researchers  in  this  country  to  work  for  it 
at  about  $20  an  hour,  putting  aside  the  free  meeting  time,  and  all 
the  other  things  that  go  into  helping  ACUS  shepherd  through  your 
project.  It  seems  to  me  that  it  would  be  pretty  hard  to  ^et  that  kind 
of  expertise  devoted  to  the  Government  at  that  price  in  any  other 
format. 

The  last  thing  I  would  say,  trying  to  respond  to  some  of  the  is- 
sues that  have  been  raised  is  this:  I  guess  one  always  hopes  that 
we  will  reinvent  ourselves  well  enough  or  reform  ourselves  suffi- 
ciently so  that  we  can  just  say,  OK,  now  we  have  got  this  govern- 
ment machine  working  and  we  can  retire  ACUS.  I  think  that  is  not 
going  to  happen. 

It  is  certainly  not  going  to  happen  within  the  space  of  this  par- 
ticular reauthorization  bill,  but  I  don't  think  it  is  going  to  happen 
ever  because  the  world  of  regulation  is  affected  not  just  by  what 
ACUS  has  recommended  in  any  one  year.  Congress  is  always 
changing  laws.  Technology  is  changing.  The  conditions  in  which 
people  work,  in  which  the  economy  is  organized  will  always  change. 

People's  political  views  are  goin^^  to  change,  evolve — what  they 
regard  as  important,  what  empnasis  they  want  to  put  on  different 
things.  This  atmosphere  of  change,  which  I  think  is  a  never-ending 
situation,  means  that  there  will  always  be  a  need  to  reexamine  ob- 
jectively, evenhandedly,  whether  the  Grovernment  is  being  as  user- 
friendly,  to  use  a  new  phrase,  as  it  can  be  to  the  citizens  it  serves. 
I  think  because  any  citizen  in  the  United  States  comes  in  contact 
with  this  administrative  bureaucracy,  the  investment  in  keeping  it 
user-friendly  under  changing  conditions  warrants  your  support. 
Thank  you. 

[The  prepared  statement  of  Mr.  Shane  follows:] 
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Prepared  Statement  of  Peh-er  M.  Shane,  Public  Member,  Administrative  Con- 
ference OF  the  United  States,  and  Dean,  University  of  Ptitsburgh  School 
OF  Law, 

Mr.  Chairman  and  members  of  the  Subcommittee,  my  name  is  Peter  M.  Shane, 
and  I  am  the  dean  of  the  University  of  Pittsburgh  School  of  Law.  I  have  taught  ad- 
ministrative law  since  1981,  when  I  joined  the  law  faculty  at  the  University  of  Iowa. 
I  had  earlier  spent  several  years  of  service  in  the  Justice  Department's  Office  of 
Legal  Counsel  and  in  the  general  counsel's  oflice  at  the  Office  of  Management  and 
Budget.  Last  January,  Chairman  Rogers  appointed  me  a  public  member  of  the  Ad- 
ministrative Conference  of  the  United  States  (ACUS). 

By  any  standard,  the  contribution  ACUS  makes  to  the  efficiency,  fairness,  and  ef- 
fectiveness of  administrative  government  in  this  country  is  enormous.  Each  year,  it 
recommends  improvements  in  administrative  processes,  which,  if  implemented, 
promise  savings  both  to  individuals  and  to  government  agencies  far  in  excess  of 
ACUS's  modest  budget.  One  would  be  hard-pressed  to  find  anywhere  in  the  federal 
government  a  sounder  investment  of  public  resources  to  help  achieve  the  public  in- 
terest. 

The  importance  of  what  ACUS  studies  cannot  be  overstated.  Virtually  every 
American  has  contacts  with  administrative  agencies  throu^out  his  or  her  life. 
Agencies  are  statistically  far  more  likely  than  courts  to  have  significant  impacts  on 
the  personal  and  business  affairs  of  each  of  us. 

Yet,  most  Americans  lack  even  a  rudimentary  sense  of  the  structures  and  proc- 
esses that  control  agency  decisionmaking.  When  I  teach  Administrative  Law,  I  al- 
ways start  by  telling  my  students  that  their  greatest  handicap  in  studying  the  sub- 
ject is  probably  that  there  has  never  been  a  television  drama  called,  ^.T.C.  Law." 
I  suppose  I  should  add  now  that  there  is  no  cable  outlet  called,  'The  Agency  Chan- 
nel." As  a  consequence,  although  poor  administration  can  yield  profound  examples 
of  unfairness  and  frustration  in  the  Uves  of  every  American,  most  Americans  must 
rely  on  professional  experts,  whether  governmental  or  independent,  to  analyze  and 
to  design  administrative  reform. 

This  is  certainly  no  less  true  at  a  time,  like  the  present,  of  intense  debate  over 
the  reform  of  substantive  regulatory  statutes.  Congress  has  before  it  a  variety  of 
proposals  to  rework  our  economic  and  social  regulatory  legislation.  But  however 
these  laws  change — whether  the  Clean  Air  Act,  the  Social  Security  Act,  the  Food, 
Drug  and  Cosmetics  Act,  the  Medicare  Act,  the  Securities  Acts,  or  any  of  the  host 
of  other  statutes  now  subject  to  congressional  reanalysis — one  thing  is  certain:  At 
the  end  of  the  day,  the  federal  government  will  still  need  and  wUl  still  employ  ad- 
ministrative processes  to  make  rules,  adjudicate  claims,  distribute  grants,  enforce 
standards,  issue  licenses,  settle  disputes,  and  set  rates.  These  processes  may  be 
"reinvented,"  but  they  will  not  disappear.  They  may  woric  effectively,  or  they  may 
not.  But  Congress  maximizes  the  likelihood  of  effective,  efficient,  and  fair  adminis- 
trative processes  by  insuring,  to  use  Chairman  Rogers'  words,  a  "permanent,  inde- 
pendent watchdog"  to  analyze  and  guide  the  improvement  of  government  adminis- 
tration. 

One  question  that  might  give  you  pause  as  you  gauge  the  merits  of  ACUS  is  posed 
by  its  unusual  structure.  So  much  of  its  study  and  analysis  is  done  by  independent 
consultants,  why  not  just  leave  it  to  the  universities,  the  think  tanks,  even  to  con- 
gressional staffs  to  do  that  work?  Why  should  the  government  subsidize  such  analy- 
sis? What  function  does  the  agency  itself  perform? 

I  hope  that,  for  a  variety  of  reasons,  I  am  well  positioned  to  offer  you  a  perspec- 
tive on  this  issue.  In  a  variety  of  capacities,  I  have  been  both  consumer  and  pro- 
ducer of  ACUS  research.  As  an  administrative  law  teacher,  I  have  found  both  the 
ACUS  consultant  reports  and  its  series  of  outstanding  source  books  on  administra- 
tive law  to  be  invaluable.  As  co-author  of  a  successful  administrative  law  casebook,^ 
I  have  had  frequent  occasion  to  consult  and  to  cite  ACUS  scholarship.  I  have  found 
ACUS's  work  to  be  helpful  to  me  as  a  member  of  the  Council  of  the  American  Bar 
Association  Section  of  Administrative  Law  and  Regulatory  Practice,  and  formerly, 
as  chair  of  that  Section's  Committee  on  Government  Organization  and  Separation 
of  Powers.  Perhaps  most  important  for  present  purposes,  I  have  had  the  privilege 
of  conducting  a  study  for  ACUS  concerning  disputes  between  F*residents  and  Con- 


^  Jerry  Mashaw,  Richard  Merrill,  and  Peter  Shane,  Administrative  Law:  The  American  Public 
Law  System  (West:  3d  ed.  1992). 


38 

gress  over  executive  branch  information.^  That  study  yielded  a  set  of  proposals  for 
reform  that  ACUS  promulgated  in  1990  * 

From  these  vantage  points,  I  can  tell  you  that  universities,  think  tanks,  and  even 
congressional  staffs  could  not  hope  to  fulfill  ACUS's  current  role. 

First,  ACUS  has  the  capacity  to  focus  sustained  and  systematic  attention  on  a 
fairly  discrete  set  of  problems  that  it  analyzes  in  as  objective,  nonpartisan,  and  de- 
politicized  a  manner  as  possible.  Through  its  contacts  in  every  branch  of  the  na- 
tional government,  as  well  as  the  academy,  ACUS  can  pursue  a  strategic  agenda 
of  addressing  issues  that  are  genuinely  significant  and  often  pressingly  relevant.  In- 
deed, simply  by  being  interested  in  a  subject,  ACUS  signals  to  academics  what  is- 
sues are  truly  ^ot." 

Second,  by  announcing  its  focus  on  a  problem  and  by  choosing  a  consultant,  ACUS 
immediately  lends  a  proiect  credibility  tnat  is  essential  to  its  success.  ACUS  consult- 
ants know  that  their  ACUS  affiliation  will  help  give  them  access  to  the  agencies  and 
decisionmakers  who  often  have  the  importemt  information  on  which  sound,  prag- 
matic analysis  must  be  based.  ACUS-sponsored  research  is  thus  likely  to  be  more 
empirically  grounded  and  less  speculative  than  purely  academic  research,  even 
when,  as  is  typical,  that  research  is  conceptually  sophisticated  and  theoretically  well 
informed. 

Third,  ACUS  motivates  the  highest  quality  work  by  assuring  consultants  that 
their  ideas  will  be  aired  to  a  prestigious  group  of  administrative  experts  from  inside 
and  outside  government.  The  chance  to  nave  one's  ideas  discussed  before  a  forum 
of  decisionmmcers  from  every  major  agency,  plus  distinguished  judges,  practitioners, 
and  academics  is  as  powerful  an  incentive  as  one  can  imagine  for  work  that  is  rigor- 
ous, comprehensive,  and  evenhanded. 

Fourth,  ACUS  fosters  important  collaboration  and  cross-pollination  among  admin- 
istrative law  researchers.  There  is  no  better  way  to  get  a  "running  start  on  any 
piece  of  administrative  law  research  than  to  call  the  ACUS  research  director  (cur- 
rently, Jeff  Lubbers)  and  ask  who  in  the  field  might  be  doing  related  work.  Thus, 
ACUS  is  ideally  suited  to  leverage  the  insights  from  one  project  into  insists  for 
another. 

But  the  fifth  and  arguably  most  important  difference  ACUS  makes  is  follow- 
through.  Law  professors,  of  course,  could  write  on  many  of  the  subjects  ACUS  has 
studied  even  if  ACUS  did  not  exist.  True,  they  might  not  realize  as  cpickly  which 
topics  are  significant.  They  might  not  have  access  to  government  decisionmakers  as 
congenial  or  as  complete.  They  could  not  rely  on  an  independent  forum  of  judges, 
practitioners,  and  fellow  academics  to  provide  feedback  on  their  rigor,  comprehen- 
siveness, or  evenhandedness.  They  might  not  find  it  as  easy  to  make  connections 
with  other  researdiers  doing  relevant  work.  But  they  could  write. 

What  they  could  not  possibly  hope  to  do,  however,  is  to  pursue  their  ideas,  once 
published,  to  the  point  of  actual  implementation.  It  is  through  its  ongoing  contacts 
with  both  agencies  and  Congress — contacts  that  are  often  informal,  even  confiden- 
tial— that  ACUS  is  uniquely  able  to  persist  in  turning  ideas  of  change  into  a  reality 
of  change.  There  are  surely  legions  of  examples,  but  perhaps  the  most  obvious  or 
best  known  recent  example  involves  alternatives  to  APA  abjudication  and  rule- 
making. K  ACUS  had  not  been  around,  it  is  highly  unlikely  that  the  ideas  of  a  few 
academics  on  this  subject  would  have  been  translated  into  the  spate  of  agency  and 
le^slative  activity  that  finally  yielded  to  the  Negotiated  Rulemaking  Act  and  Ad- 
nunistrative  Dispute  Resolution  Act,  both  promulgated  in  1990.  This  committee  is 
no  doubt  familiar  with  ACUS's  post-enactment  activities  to  facilitate  administrative 
ADR  through  educational  programs,  inter-agency  working  groups,  information  clear- 
inghouse functions,  and  related  efforts — none  of  which  any  law  professor  or  think 
tank  could  hope  to  muster.  As  detailed  in  the  Chairman's  testimony,  it  is  likely  that 
this  one  set  oi  initiatives  alone  is  likely  to  save  the  government  and  private  sector 
each  year  a  fairly  large  multiple  of  the  entire  annual  cost  of  running  ACUS. 

Since  its  inception,  ACUS  nas  produced  a  steady  stream  of  law  reform  analysis 
of  the  very  hignest  quality.  Under  distinguished  leaders  of  both  parties,  including 
now-Justice  Scalia  and  Dean  Roger  Cramton  of  Cornell,  ACUS  has  maintained  an 
unblemished  reputation  for  sound,  independent,  evenhanded  judgment  in  the  inter- 
ests of  administrative  fairness,  efficiency,  and  effectiveness. 

I  believe  that,  over  time,  the  activities  of  ACUS  will  grow  only  more  important. 
It  would  be  lovely  to  think  that,  after  enou^  years  of  careful  analysis,  we  mi^t 
just  get  this  "structure  and  process"  stuff  right,  proclaim  that  the  ideal  had  been 
achieved,  and  cease  our  vigilant  study  and  review.  That  won't  happen.  The  tasks 


'  Peter  M.  Shane,  Negotiating  for  Knowledge:  Administrative  Responses  to  Congressional  De- 
mands for  Inrormation,  44  Admin.  L.  Rev.  197-244  (1992). 
355  Fed.  Reg.  53,269(1990). 
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of  administrative  government,  however  they  may  be  reinvented,  are  likely  to  con- 
tinue to  grow  in  complexity  and  scope.  Changes  in  technology,  in  the  conditions  of 
work,  in  the  organization  of  our  economy,  tind  in  the  nature  of  our  polity  together 
insure  that  the  process  of  improvement  will  never  witness  a  moment  where  it  is  al- 
together safe  to  rest. 

When  ACUS  was  founded  in  1964,  the  phrase  "user-friendlv"  was  unheard  of.  But 
keeping  government  "citizen-friendly"  is,  in  a  sense,  what  ACUS  has  always,  and 
will  tdways  be  about.  In  an  era  of  unprecedented  complexity  and  change.  Keeping 
government  agencies  faithful  to  the  missions  you  assign  them,  effective  in  their  per- 
formance, and  responsive  to  the  citizenry  is  of  paramount  importance.  I  urge  you 
to  reauthorize  appropriations  for  ACUS  as  a  modest  investment  that  will  yield  ex- 
ceptiontd  benefits  for  the  American  people. 

Mr.  Gekas.  Mr.  Vladeck 

STATEMENT  OF  DAVID  C.  VLADECK,  ESQ.,  PUBLIC  MEMBER, 
ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES, 
AND  DIRECTOR,  PUBLIC  CITIZEN  LITIGATION  GROUP 

Mr.  Vladeck.  Thank  you,  Mr.  Chairman.  I  would  like  to  start  by 
reiterating  what  I  think  is  the  force  that  galvanizes  all  our  wit- 
nesses today,  which  is  the  fundamental  point  that  if  ACUS  is  not 
reauthorized,  it  will  ultimately  cost  government  a  great  deal  of 
money.  Two  or  three  years  from  now  you  will  be  sitting  here  trying 
to  figure  out  how  to  recreate  ACUS  because  of  the  obvious  and  im- 
portant need  for  having  this  kind  of  institution  available  to  assist 
in  trying  to  smooth  the  friction  points  that  inevitably  arise  in  an 
administrative  state  as  complex  as  ours. 

But  if  anything,  this  debate  has  taken  on  a  greater  urgency  be- 
cause this  is  an  unprecedented  time  of  foment  in  administrative 
law  issues.  There  are  proposals  that  have  passed  the  House  and, 
that  are  pending  in  the  Senate,  to  dramatically  restructure  the  way 
the  administrative  agencies  do  their  work.  We  are  going  to  be  fo- 
cusing on  new  regulatory  techniques.  There  has  been  an  increased 
attention  paid  to  regulatory  sunshine  issues,  as  Mr.  Scott  was  ask- 
ing before. 

Congress  is  going  to  make  some  policy  decisions  that  are  going 
to  change  in  a  very  fundamental  way  the  manner  in  which  adfmin- 
istrative  agencies  work.  Congress  will  give  agencies  broad  instruc- 
tions about  how  to  reorganize  their  rulemaking  powers,  their  revi- 
sion of  existing  rules,  and  the  implementation  of  those  mandates 
will  be  left  to  ftie  agencies.  That  is  where  ACUS  has  a  special  role 
to  play,  because  it  is  oftentimes  the  implementation,  the  proce- 
dures that  are  employed  for  trying  to  give  voice  to  Congress'  will, 
that  cause  difficulties  for  the  agencies. 

There  have  been  questions  asked  this  morning  about  why  can't 
the  Social  Security  Administration  or  each  agency  simply  do  a  bet- 
ter job  on  its  own?  Why  do  we  need  ACUS?  The  simple  answer  is, 
ACtJS  was  created  because  these  agencies  failed  to  resolve  some  of 
the  difficult,  fundamental  problems. 

If  you  go  back  and  look  at  the  legislative  history  surrounding  the 
creation  of  the  Administrative  Conference,  it  was  bom  out  of  the 
recognition  that  single-mission  agencies  like  Social  Security, 
Health  and  Finance  Care  Administration,  OSHA,  EPA,  simply 
could  not  both  bring  the  expertise  that  is  necessary  to  lay  bare  and 
grapple  with  some  of  these  issues,  and  at  the  same  time  engage  in 
the  kind  of  critical  self-examination  that  is  often  needed  to  expose 
the  reasons  for  a  problem  and  to  propose  a  solution. 
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If  you  look  at  the  roster  of  the  people  who  comprise  the  ACUS 
staff  of  volunteers,  it  is  humbling.  You  have  15  to  20  of  the  leading 
administrative  law  experts  in  tne  United  States,  professors,  aca- 
demics. You  have  the  top  people  from  each  agency. 

I  think  it  was  Mr.  Reed  who  was  asking,  do  really  all  of  these 
people,  the  agency  general  counsels  actually  show  up?  The  answer 
is,  yes,  and  the  reason  why  you  have  the  Boyden  Grays  and  the 
Dick  Wileys  of  the  world  who  are  willing  to  spend  time  and  roll  up 
their  sleeves  and  do  this  work  is  because  we  understand  how  im- 
portant it  is  to  get  these  important  questions  that  are  plaguing  the 
agencies  solved  in  a  sensible  way. 

Let  me  just  speak  out  of  school.  One  of  my  friends  is  now  the 
General  Counsel  of  the  Defense  Department,  Judy  Miller,  and  I 
asked  her  point  blank  the  question  Mr.  Reed  raised  this  morning. 
Judy,  you  have  got  a  lot  of  hot  issues  on  your  plate.  How  come  you 
don  t  delegate  this  to  a  subordinate,  as  she  is  entitled  to  do.  She 
said,  it  is  too  important. 

Well,  that,  to  me,  speaks  volumes  of  the  way  people  treat  ACUS 
and  the  expertise  it  can  bring  to  issues  like  ADR  or  de  minimis  set- 
tlements under  Superfiind.  You  have  an  incredible  amount  of  ex- 
pertise, people  who  have  studied  the  administrative  process,  who 
work  in  very  high  levels  of  government  office,  who  understand  how 
to  put  oil  on  the  friction  points,  to  plane  them  down,  to  get  the 
Government  working  more  efficiently. 

No  agency  can  ever  accumulate  that  kind  of  expertise,  £ind  you 
wouldn^  want  them  to.  The  Dick  Wileys,  the  Boyden  Grays  are  ex- 
pensive. They  give  their  time  to  ACUS  for  free,  but  if  you  had  to 
hire  people  of  that  caliber  to  man  some  kind  of  administrative 
SWAT  team  in  each  agency,  the  Government  would  be  replicating 
this  expertise  time  and  time  again  for  what  end? 

ACUS  was  created  to  create  a  special  body  of  expertise  available 
for  the  asking  by  any  administrative  agency  that  was  encountering 
problems  that  were  too  difficult  for  it  to  solve  on  its  own.  ACUS 
has  a  very  enviable  track  record  of  being  able  to  do  that. 

One  of  the  things  I  would  like  to  stress  is  this  is  the  first  time 
that  I  can  think  of  where  I  have  testified  with  Boyden  where  we 
have  agreed.  There  is  just  a  tremendous  amount  of  nonpartisan- 
ship  that  marks  the  way  ACUS  functions. 

I  really  don't  know  what  the  political  affiliations  are  of  most  of 
the  people  on  my  committee.  We  have  a  committee  on  regulation. 
We  meet  often.  We  spend  a  lot  of  time  talking  about  very  thorny 
issues,  but  partisanship  plays  no  role.  We  try  to  roll  up  our  sleeves, 
put  aside  whatever  political  preferences  we  may  have  and  try  to 
bring  our  collective  expertise  to  a  difficult  problem  to  forge  a  solu- 
tion. And  I  just  think  that  given  the  very  modest  cost  of  ACUS,  $2 
million,  when  measured  against  the  enormous  savings  ACUS  has 
been  able  to  achieve  over  the  years,  demonstrates  ACUS'  value.  It 
is  not  just  ADR.  ADR  is  one  tiny  slice  of  a  very  big  pie. 

My  committee  for  the  last  several  years  has  been  trying  to  figure 
out  now  to  streamhne  enforcement  efforts,  how  to  empower  agen- 
cies to  delegate  responsibly  some  of  their  enforcement  tasks  to  non- 
governmental entities.  This  is  a  very  interesting,  novel  approach 
that  I  think  will  soon  take  root.  I  think  the  potentiality  for  savings 
there  are  enormous.  ACUS  is  really  the  only  institution  in  or  out 
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of  government  that  is  capable  of  developing  a  credible  set  of  rec- 
ommendations that  will  command  respect  if,  for  no  other  reason, 
than  the  people  who  authored  it  and  because  it  has  ACUS'  stamp 
on  it.  I  think  it  would  be  penny- wise  and  pound-foolish  for  Con- 
gn"ess  not  to  reauthorize  ACUS  and  I  would  urge  that  you  persuade 
your  friends  on  the  Budget  Committee  to  restore  full  funding. 
Thank  you. 

[The  prepared  statement  of  Mr.  Vladeck  follows:] 

Prepared  Statement  of  David  C.  Vladeck,  Esq.,  Public  Member,  Administra- 
tive Conference  of  the  United  States,  and  Director,  Public  Citizen  Litiga- 
tion Group 

Mr.  Chairman  and  members  of  the  Committee,  thank  you  for  the  invitation  to  tes- 
tify on  the  reauthorization  of  appropriations  for  the  Administrative  Conference  of 
the  United  States  (ACUS  or  the  Administrative  Conference)  for  fiscal  years  1995- 
1998.  As  a  Public  Member  of  the  Conference,  and  as  a  public  interest  lawyer  who 
has  long  valued  the  vital  role  the  Conference  plays  in  promoting  efliciency  in  gov- 
ernment and  making  administrative  agencies  more  responsive  to  the  public,  I  am 
honored  by  this  opportunity  to  explain  why  reauthorization  of  ACUS  is  so  impor- 
tant. 

I  will  not  spend  time  today  recounting  the  Administrative  Conference's  remark- 
able record  of  achievement  over  its  twentv-seven-year  history,  although  I  would  take 
great  pleasure  in  doing  so.  I  recognize  that  the  issue  before  this  Committee  is  not 
what  has  ACUS  accomplished  in  the  past,  but  is  instead  what  ACUS  can  do  to  effect 
savings  and  promote  efliciency  in  government  today,  tomorrow  and  next  year.  To 
help  answer  that  question,  I  want  to  devote  my  limited  time  before  the  Committee 
to  emphasize  three  critical  aspects  of  ACUS's  work. 

First,  no  other  institution  of  government  more  effectively  leverages  the  tax  dollar. 
This  is  a  lofty  pronouncement,  out  it  is  not  hyperbole.  Every  dollar  spent  on  ACUS 
brings,  in  my  estimate,  at  least  a  tenfold  saving  in  terms  of  enhanced  government 
efficiency.  As  ACUS's  testimony  well  illustrates,  implementation  of  ACUS's  rec- 
ommendations and  ACUS's  path-breaking  work  on  emerging  regulatory  techniques, 
like  negotiated  rulemaking  and  alternative  dispute  resolution,  save  taxpayers  untold 
millions  of  dollars  each  year.  The  topics  of  many  of  ACUS's  recommendations  are 
not  headline-grabbing.  But  ACUS's  recommendations  are  of  great  value  to  regu- 
lators who  are  struggling  to  enhance  the  efficiency  of  their  agencies'  performance. 
In  recent  years,  ACUS  has  issued  reports  and  recommendations  on  problems  as  di- 
verse as  Coordiiiation  of  Migrant  and  Seasonal  Farmworker  Service  Programs,^  De 
Minimis  Settlements  Under  Superfund,^  the  Social  Security  Representative  Payee 
Program,^  Use  of  APA  Procedures  in  Civil  Money  Penalty  Proceedings,"*  and  En- 
forcement Procedures  Under  the  Fair  Housing  Act.'  Each  of  these  issues  is  impor- 
tant in  its  own  right,  and  ACUS's  proposed  solutions  will  promote  government  effi- 
ciency, reduce  costs,  and  yield  a  considerable  saving  to  taxpayers. 

Despite  ACUS's  successes,  the  need  to  simplify  and  streamline  the  nation's  ad- 
ministrative state  has  only  increased  in  recent  years.  As  this  Committee  knows,  and 
the  National  Performance  Review  ®  emphasized,  great  strides  must  be  made  to  bring 
down  the  costs  of  government  and  reduce  the  compliance  costs  that  regulation  im- 

{>08e8  on  business  and  the  public.  Equally  important,  government  must  learn  to  de- 
iver  services  more  effiectively  to  those  in  need.  No  institution  of  government  is  bet- 
ter suited  to  perform  these  vital  tesks  as  well  as  ACUS.  Indeed,  no  other  institution 
in  government  is  charged  with  the  single-minded  mission  of  promoting  administra- 
tive efficiency  and  improving  the  regulatory  process. 

ACUS's  unparalleled  capacity  to  lay  bear  and  grapple  with  problems  in  adminis- 
trative procedure  comes  from  its  unique  structure.  ACUS  was  designed  to  leverage 


^Administrative  Conference  of  the  United  States,  Recommendation  92-4:  Coordination  of  Mi- 
grant and  Seasonal  Farmworker  Service  Programs,  1992  ACUS  15. 

'Administrative  Conference  of  the  United  States,  Recommendation  92-9:  De  Minimis  Settle- 
ments Under  Superfund.  1992  ACUS  46. 

'Administrative  Conference  of  the  United  States,  Recommendation  91-3:  The  Social  Security 
Representative  Payee  Program,  1991  ACUS  117. 

■•59  Fed.  Reg.  6213  (1994). 

'Administrative  Conference  of  the  United  States,  Recommendation  92-3:  Enforcement  Proce- 
dures Under  the  Fair  Housing  Act,  1992  ACUS  9. 

"Al  Gore,  REPORT  OF  THE  National  Performance  Review,  Creating  a  Government  that 
Works  Better  &  Costs  Less  (1993). 
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a  small  budget  and  minimal  stafT  by  enlisting  the  volunteer  service  of  our  nation's 
leading  adnunistrative  law  experts  and  bringing  them  together  with  top  agency  per- 
sonnel. It  is  humbling  just  to  glance  at  the  current  roster  of  ACUS  members.  There 
are  the  giants  of  the  academic  community,  key  representatives  from  the  regulatory 
agencies,  distinguished  members  of  the  federal,  state  and  administrative  judiciary, 
high-ranking  Executive  Branch  officials,  leaders  of  the  private  bar  and  industry, 
economists,  and  even  public  interest  lawyers.  There  is  no  better  qualified,  or  more 
diverse,  group  of  experts  on  regulatory  matters  in  the  nation. 

In  keeping  with  its  charge  to  promote  efficiency  in  government,  ACUS  focuses  on 
the  nuts  and  bolts  details  of  regulatory  reform,  not  abstract,  ivory  tower  theory. 
This  is  hard  work,  and  ACUS  members  work  hard.  Service  as  an  ACUS  member 
is  not  ceremonial  in  any  sense  of  the  word.  I  would  estimate  that  each  ACUS  mem- 
ber devotes  between  &-15  workdays  a  year  on  ACUS  matters.  Indeed,  it  is  scarcely 
possible  for  a  member  to  do  less.  Each  member  serves  on  a  committee  that  meets 
at  least  three  or  four  times  a  year.  In  advance  of  committee  meetings,  members 
must  read  draft  reports,  become  familiar  with  relevant  statutes  and  regulations,  and 
review  background  information  compiled  by  ACUS  staff.  Members  are  conscientious 
about  attending  meetings  (frequent  absences  will  result  in  non-reappointment),  and 
care  deeply  about  their  committee's  work-product.  Once  a  committee  completes  its 
work,  the  recommendations  are  submitted  to  ACUS's  Plenary  (the  assemblage  of 
ACUS's  members)  for  consideration,  debate,  and  ratification.  I  urge  each  of  you  to 
attend  a  Plenary  session,  or  have  a  staff  member  attend  on  your  behalf.  There  is 
one  coming  up  next  month.  The  debate  is  always  intense,  fast  paced,  highly  charged, 
intellectudlv  demanding,  and  constructive. 

Partisanship  is  not  an  issue  with  ACUS.  Indeed,  one  of  the  pleasures  of  serving 
on  ACUS  is  tnat  its  membership  includes  people  of  all  political  stripes  who  agree 
to  put  ideology  aside  for  a  few  hours  while  we  roll  up  our  sleeves  and  work  coopera- 
tively to  evaluate  and  solve  problems  of  enormous  complexity  and  importance.  I  am 
the  Director  of  a  well-known  liberal"  public  interest  law  firm,  and  our  disputes  with 
the  Bush  Administration  were  often  reported  on  the  front  pages  of  the  New  York 
Times  and  The  Washington  Post.  Yet  I  was  first  appointed  to  ACUS  during  the  Bush 
Administration.  Having  now  served  on  ACUS  for  five  years,  I  can  assure  this  Com- 
mittee that  I  have  never  seen  anyone  associated  with  ACUS  approach  an  issue 
brought  before  our  committee  or  the  Plenary  on  anything  other  than  its  merits. 

The  high  caliber  of  ACUS's  recommendations  is  a  direct  result  of  the  dedication, 
commitment,  and  energy  of  its  volunteer  members.  One  key  word,  of  course,  is  vol- 
unteer. The  time  and  effort  given  by  the  public  members  of*^ ACUS-— which  are  enor- 
mous— costs  the  government  nothing.  There  are  no  perquisites  for  serving  on  ACUS. 
None.  It  is  true  that  ACUS  sponsors  nice  receptions  twice  a  year  during  the  plenary 
sessions,  but  the  cost  of  these  receptions  is  borne  by  the  membership,  not  the  gov- 
ernment. In  my  view,  ACUS's  budget  is  modest  by  anv  measure  of  government  oper- 
ation. But  when  viewed  in  relation  to  the  considerable  savings  that  this  small  in- 
vestment will  reap,  it  would  be  nothing  short  of  "penny-wise  and  pound-foolish"  not 
to  approve  adequate  funding  for  ACUS. 

Second,  no  other  institution — governmental  or  otherwise — is  capable  of  grappling 
with  the  difficult  problems  that  ACUS  confronts  every  day.  Once  again,  altnougn 
this  is  a  sweeping  statement,  it  is  true.  Each  set  of  recommendations  addresses 
hard,  contentious,  often  volatile  problems  that  needed  a  fresh  look  because  whatever 
approach  was  being  used  to  ad<u%s8  them  had  failed.  ACUS  has  the  unique  ability 
to  bring  together  academics,  judges,  practitioners,  agency  staff,  and  other  experts 
to  dissect  an  issue  in  a  dispassionate,  non-adversarial  setting,  and  bring  their  collec- 
tive wisdom  to  bear  in  forging  new  and  often  bold  solutions. 

Let  me  give  you  an  illustration,  which  touches  on  only  one  of  the  many  pending 
projects  at  ACUS.  Among  other  things,  my  conmiittee  has  been  struggling  with  the 
question  that  has  gained  considerable  attention  of  late,  i.e.,  whether  agencies  should 
encourage  the  development  of  entities  to  engage  in  what  we  describe  as  "audited 
self-regulation.''  The  mndamental  insight  that  animates  this  propxjsal  is  that  gov- 
ernment can  no  longer  put  an  SEC,  OSHA,  or  EPA  inspector  on  every  beat.  The 
government's  resources  are  simply  not  adequate  to  police  these  maricets  effectively. 
But  we  also  appreciate  the  dangers  inherent  in  allowing  a  nominally  "regulated"  in- 
dustry to  regulate  itself.  Thus,  the  questions  we  must  address  are  how  to  maximize 
compliance  with  federal  standards  by  using  industry-funded,  self-regulatory  bodies 
or  other  mechanisms  to  supplement  the  government's  enforcement  resources,  and 
what  constraints  are  necessary  to  make  certain  that  the  public  is  adequately  pro- 
tected. These  are  tricky  questions.  We  need  an  ACUS  to  help  us  answer  them,  and 
ACUS  has  recently  adopted  a  recommendation  addressing  these  situations  when  an 
industry  self-regulatory  group  assumes  responsibility  for  self-regulation.  My  com- 
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mittee  is  now  looking  at  alternative  mechanisms  for  self-regulation  that  do  not  in- 
volve private  sector  oi-ganizations. 

No  other  institution  is  capable  of  providing  this  expertise  on  a  sustained  basis. 
Single  issue  agencies  cannot  bring  the  range  and  wealth  of  expertise  ACUS  has 
readily  available  to  bear  on  diflicult  procedural  questions.  Agencies  are  also  gen- 
erally too  absorbed  with  ongoing  matters  to  engage  in  the  intense  self  examination 
that  is  often  required  to  get  to  the  root  of  the  problem.  Agency  officials  understand 
that.  Indeed,  ACUS's  most  ardent  supporters  include  agency  ofTicials  who  have  ben- 
efitted from  ACUS's  assistance.  Academic  institutions  are  also  no  answer.  They  can- 
not sustain  the  effort  that  invariably  is  needed  to  work  through  the  sort  of  serious 
problem  that  ACUS  is  designed  to  tackle,  even  assuming  (probably  incorrectly)  that 
an  academic  institution  could  match  ACUS's  expertise.  While  agencies  might  be  able 
to  hire  consultants  on  an  ad  hoc  basis  to  provide  an  ACUS-style  review,  that  would 
be  a  very  expensive  and  inefficient  way  to  replicate  the  know-how  that  ACUS  has 
assembled.  ACUS  was  founded  nearly  thirty  years  ago  to  fill  a  need  that  only  has 
grown  exponentially  since  then.  Reauthorizing  ACUS  at  levels  sufficient  to  permit 
it  to  operate  effectively  is  the  only  way  to  eissure  that  our  government  has  available 
to  it  the  expertise  that  it  needs,  especially  since,  as  I  have  said,  ACUS  pays  for  itself 
many  times  over. 

Third,  ACUS  gets  results.  In  this  critical  respect,  ACUS  recommendations  differ 
markedly  from  those  of  the  typical  "blue  ribbon"  panels  in  which  Washington  is 
awash  and  generally  end  up  on  a  shelf  collecting  dust.  ACUS  has  had  a  remarkable 
success  rate  in  getting  the  Executive  Branch  and  Congress  to  implement  its  rec- 
ommendations. My  understanding  is  that  fully  75%  of  ACUS  recommendations  have 
been  implemented  in  full  or  significant  part — an  enviable  percentage  by  any  meas- 
ure. These  recommendations  translate  into  legislative  reform,  streamlined  proce- 
dures, elimination  of  duplication  and  overlap,  reductions  in  inefficiency,  and  sub- 
stantial cost-savings. 

There  are  two  reasons  for  ACUS's  success.  One,  of  course,  is  that  ACUS  rec- 
ommendations command  respect  because  of  the  caliber  and  non-partisanship  of 
ACUS's  members  and  staff.  Indeed,  it  is  for  that  reason  that  Congress  often  calls 
on  ACUS  to  provide  it  with  reports  or  other  support  on  issues  of  ongoing  signifi- 
cance and  that  the  courts  often  rely  on  ACUS's  reports  and  recommendations. 

The  other  reason  is  that  ACUS  has  a  talented  full-time  staff  to  follow  up  on  its 
recommendations.  ACUS  staff  helps  agencies  to  effectuate  the  reform  proposals  rec- 
ommended by  ACUS.  Similarly,  where  ACUS  recommendations  call  for  legislative 
reforms,  ACUS  staff  makes  sure  that  the  relevant  congressional  committees  are 
fully  advised  about  ACUS's  views.  Persistence  is  often  the  critical  ingredient  for  suc- 
cess in  this  town,  and  ACUS's  staff  exhibits  plenty  of  it. 

ACUS's  full-time  staff  performs  numerous  other  valuable  functions,  in  addition  to 
the  staffs  primary  responsibility  of  shepherding  along  the  research  and  rec- 
ommendation functions  of  ACUS.  ACUS's  staff  writes  and  edits  a  number  of  invalu- 
able publications,  such  as  its  Federal  Administrative  Procedure  Sourcebook,  "^ 
its  Guide  to  Federal  Agency  Rulemaking,  *  and  its  Handbook  on  Regulatory 
Negotiation.*  Publication  of  these  books  saves  the  government  hundreds  of  thou- 
ssmds  of  dollars,  since  many  agencies  would  be  compelled  to  compile  their  own  ver- 
sions of  these  books,  especially  the  SOURCEBOOK,  were  it  not  for  ACUS's  efforts. 
ACUS's  staff  also  spend  a  great  deal  of  time  advising  agencies  on  alternative  dis- 
pute resolution  and  regulatory  negotiation,  two  relatively  new  techniques  that  hold 
great  promise  for  increasing  efficiency. 

I  want  to  thank  the  Committee  again  for  allowing  me  the  opportunity  to  appear 
here  today  and  voice  my  conviction  about  the  value  of  the  work  of  the  Administra- 
tive Conference.  There  are  few  agencies  in  Washington  that  work  as  well  as  ACUS 
or  have  achieved  as  much.  I  urge  this  Committee  to  show  its  support  for  this  small 
but  venerable  institution  by  approving  the  ACUS's  quite  modest  reauthorization  re- 
quest. 

Mr.  Gekas.  Mr.  Wiley.  Without  submitting  a  check  to  you  as 
highly  paid,  you  may  proceed 


'Administrative  Conference  op  the  United  States,  Administrative  Procedure 
Sourcebook  (2d  ed.  1992). 

"Administrative  Conference  of  the  United  States,  A  Guide  to  Federal  Agency  Rule- 
making (2d  ed.  1991). 

» Administrative  Conference  of  the  United  States,  Negotiated  Rulemaking 
Sourcebook  (1990). 
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STATEMENT  OF  RICHARD  E.  WILEY,  SENIOR  FELLOW,  ADMIN- 
ISTRATIVE CONFERENCE  OF  THE  UNITED  STATES,  AND  SEN- 
IOR PARTNER,  WILEY,  REIN  &  FIELDING 

Mr.  Wiley.  Thanks  for  letting  me  testify  today,  Mr.  Chairman, 
members  of  the  subcommittee.  I  guess  I  have  been  involved  with 
ACUS  for  some  20  years.  I  started  out  as  the  FCC's  representative 
when  I  was  General  Counsel  in  the  early  1970's,  became  a  council 
member  when  I  was  Chairman  of  the  FCC  and  when  I  left  govern- 
ment, became  a  public  member,  and,  with  advancing  age,  I  am  now 
a  distinguished  senior  fellow,  I  guess.  I  would  like  to  answer  the 
megaquestion,  so-called,  in  my  own  way. 

Why  reauthorize  ACUS  in  this  age  of  budget  cutting?  I  think  be- 
cause it  is  going  to  save  the  taxpayers  money. 

For  example,  the  primary  goal  of  Congress  in  this  whole  regu- 
latory reform  effort  is  to  ease  the  crushing  burden  of  regulation 
and  to  make  the  bureaucracy  operate  more  efficiently.  I  think  it 
would  be  counterproductive  to  eliminate  the  one  Federal  agency 
which  is  devoted  exclusively  to  improving  the  quality  and  effective- 
ness of  government  procedure. 

Similarly,  there  is  a  big  effort  in  Congfress  now  to  improve  the 
legal  system  of  this  coimtry,  to  try  to  eliminate  excessive  litigation 
costs  and  long  delays.  Once  again,  it  seems  to  me,  the  Administra- 
tive Conference  brings  a  great  force  to  that  whole  area.  The  ADR 
that  we  mentioned  so  extensively  here  is  perhaps  the  best  example. 

Half  of  the  budget  of  ACUS  is  devoted  to  trying  to  find  ways  to 
reduce,  or  eliminate  government  litigation  within  and  by  the  Gov- 
ernment. For  example,  ACUS,  along  with  the  Office  of  Federal  Pro- 
curement Policy,  convinced  successfully  some  24  agencies  to  initiate 
ADR  and  to  try  to  use  it  in  disputes  with  private  sector  companies 
and  government  contracts.  Given  the  fact  that  you  have  $200  bil- 
lion going  into  the  Government  procurement  program  every  year, 
the  potential  savings  in  that  one  program  are  simply  enormous. 

WTien  I  was  at  the  FCC  in  the  1970's,  even  then  I  wanted  to  try 
to  operate  my  agency  more  efficiently,  and,  frankly,  I  didn't  have 
all  the  knowledge  of  how  to  do  it.  None  of  us  did.  I  didn't  know 
what  was  going  on  at  the  SEC  or  at  other  similar  agencies,  so  I 
started  working  with  ACUS  at  that  time  to  find  out  in  a  cross- 
cutting  way,  as  Tommy  Rogers  mentioned,  what  was  going  on  in 
these  areas  in  other  agencies. 

I  was  able  to  learn  and  to  use  those  procedures  very  effectively 
in  my  own  agency.  I  was  able  to,  frankly,  call  upon  a  vast  reservoir 
of  knowledge  across  a  broad  range  of  issues,  and  I  was  able  to  look 
to  a  very  wide  inclusive  membership  in  ACUS  for  help. 

One  example  that  arose  in  the  1980's  was  the  "race  to  the  court- 
house." I  mention  it  in  my  testimony.  In  those  days,  the  prevailing 
rule  was,  if  you  had  an  appeal  of  an  agency  action,  the  first  peti- 
tion filed  determined  the  judicial  circuit  in  which  the  appeal  would 
be  heard.  This  led  to  some  very  bizarre  results  because  people 
would  try  to  figure  out  exactly  when  the  agency  was  going  to  act. 
It  had  people  standing  by  in  phone  calls  ready  to  signal  somebody 
down  at  the  courthouse  to  file.  And  so  you  got  into  tremendous  bat- 
tles over  when  the  agency  actually  had  acted  and  wasteful  litiga- 
tion in  that  whole  area. 
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I  think  ACUS  recognized  the  absurd  nature  of  the  whole  exercise 
and  recommended  a  Tottery  be  adopted  to  determine  which  compet- 
ing petitions  should  go  forth. 

Mr.  Gekas.  Recommended  what? 

Mr.  Wiley.  A  lottery,  a  lottery  system  and  ConCTess  adopted 
that.  Congress  passed  legislation  wisely  and  it  reauy  eliminated 
the  entire  problem.  I  think  that  saved  a  lot  of  time  and  effort  in 
the  private  sector. 

I  also  want  to  mention,  and  others  have  already  done  it  so  I  will 
be  brief  on  this,  this  public-private  partnership.  I  think  it  is  true 
that  it  actually  works  and  you  are  able  to  leverage  in  that  fashion 
a  $1.8  million  authorization  into  literally  hundreds  of  thousands  of 
dollars  of  donated  services  by  professors,  noted  academicians,  peo- 
ple in  the  public  sector  and  private  practitioners  like  Boyden  and 
myself. 

So  I  think  the  bottom  line  is  that  the  taxpayers  of  this  country 
need  an  independent,  permanent  and  effective  watchdog  over  the 
whole  administrative  process,  which  is  spiraling  out  of  control  in 
many  respects.  In  that  regard,  I  think  ACUS  does  its  job  extremely 
well  and  ought  to  be  reauthorized.  Thank  you. 

[The  prepared  statement  of  Mr.  Wiley  follows:] 

Prepared  Statement  of  Richard  E.  Wiley,  Senior  Fellow,  Administrative 
Conference  of  the  United  States,  and  Senior  Partner,  Wiley  Rein  &  Field- 
ing 

Mr.  Chairman  and  members  of  the  subconunittee:  My  name  is  Richard  E.  Wiley. 
I  am  a  senior  partner  in  the  Washington  law  firm  of  Wiley,  Rein  &  Fielding.  From 
1970-1977,  I  served  as  General  Counsel,  Commissioner,  and  then  Chairman  of  the 
Federal  Communications  Commission.  I  am  the  immediate  past  chair  of  the  Amer- 
ican Bar  Association's  Section  on  Administrative  Law  and  Regulatory  Practice.  After 
nearly  20  years  as  a  Council  and  public  member  of  the  Administrative  Conference 
of  the  United  States  (ACUS),  I  am  now  a  senior  fellow  of  the  Conference. 

Mr.  Chairman,  I  am  here  to  testify  in  support  of  the  reauthorization  of  the  ACUS. 
In  my  judgment,  the  Conference  should  be  reauthorized  for  one  key  reason:  its  pri- 
mary purpose  and  effect  is  to  save  the  government  money  by  increasing  the  effi- 
ciency and  productivity  of  the  administrative  process.  The  cost  of  regulation  to  our 
economy  now  exceeds  $500  billion  annually.  A  modest  investment  of  two  million  dol- 
lars or  so  in  an  effort  to  reduce  that  figure  is  well  worth  the  cost. 

The  Need  for  Regulatory  Reform 

It  is  by  now  obvious  that  Americans  are  deeply  concerned  about  the  heavy  burden 
that  regulation  imposes  on  our  economy.  They  are  right  to  be  so  concerned.  Even 
conservative  estimates  calculate  that  federal  regulations  cost  each  American  family 
of  four  approximately  $10,000. 

The  Omce  of  Management  and  Budget  (0MB)  has  estimated  that  6.4  billion  pri- 
vate sector  person-hours  are  consumed  each  year  by  federal  paperwork  burdens. 
This  means  that  the  expense  of  just  collecting,  reporting,  and  keeping  federally 
mandated  information  is  approximately  $128  biUion.  Moreover,  the  Aoministration  s 
November  Regulatory  Agenda  indicates  plans  to  issue  more  than  800  final  rules  in 
the  upcoming  months. 

As  the  amount  and  costs  of  regulation  have  risen,  so  too  has  concern  about  the 
rationality  and  fairness  of  the  regulatory  process.  Many  consumers,  businesses, 
state  and  local  governments,  as  well  as  ordinary  citizens,  correctly  conceive  that  the 
U.S.  is  now  dramatically  over-regulated.  As  Vice-President  Gore's  National  Perform- 
ance Review  found,  "the  average  American  believes  we  waste  48  cents  of  every  tax 
dollar." 

As  you  know,  in  response  to  this  pressing  regulatory  burden — and  the  concomi- 
tant loss  of  faith  in  government — the  Congress  is  now  considering  comprehensive 
regulatory  reform.  Among  its  goals  are  easing  the  burden  of  federal  rules,  protecting 
against  over-regulation,  and  making  Congress  and  the  bureaucracy  more  responsive 
and  responsible. 
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Given  this  extensive  effort,  it  would  be  ironic  and  counterproductive  to  eliminate 
the  Administrative  Conference.  ACUS  is  the  sole  office  in  tne  federal  government 
devoted  exclusively  to  improving  the  quality  and  efficiency  of  government  procedure. 
Those  who  work  at  and  with  the  Conference  understand  as  well  as  anyone  the  costs, 
delays,  and  burdens  that  are  imposed  by  inadequate,  inefficient,  or  duplicative  gov- 
ernmental processes.  And  they  are  whole-heartedly  devoted  to  combatting  such  proc- 
esses. 

Reauthorization  of  the  Administrative  Conference  could  be  justified  on  a  number 
of  grounds.  But  if  the  sole  task  of  ACUS  during  the  next  few  years  was  to  monitor 
and  improve  the  success  of  this  Congress's  current  regulatory  reform  proposals,  that 
alone  would  be  a  sufficient  basis. 

The  regulatory  reforms  proposed  in  the  Contract  for  America  package  would  alter 
dramatically  the  way  in  which  major  regulations  are  adopted.  Agencies  would  need 
to  undertake  an  extensive  risk  assessment  when  regulatmg  health,  safety,  and  the 
environment.  In  addition,  agencies  would  be  required  to  perform  a  cost-benefit  anal- 
ysis before  adopting  any  major  rule. 

Although  such  analyses  may  sound  simple,  they  are  in  fact  quite  complex.  ACUS 
can  play  a  vital  role  in  educating  agencies  about  how  to  perform  these  new  tasks. 
Thus,  failing  to  reauthorize  the  Conference  at  this  time  would  harm  the  very  cause 
of  regulatory  reform  that  this  Congress  is  doing  so  much  to  advance. 

ACUS's  Role  in  Legal  Reform 

Another  part  of  the  Contract  for  America  stresses  the  need  for  legal  reform.  The 
Contract  recognizes  that,  as  a  result  of  excessive  legal  costs,  "Americans  spend  an 
estimated  $3(X)  billion  a  year  in  needlessly  higher  prices  for  products  and  services." 
One  of  the  Contract's  proposed  reforms  to  "eliminate  excessive  costs  and  long 
delays"  as  well  as  to  "restore  fairness"  is  the  expansion  of  "opportunities  for  alter- 
native dispute  resolutions." 

No  agency  has  played  a  more  important  role  in  pioneering  alternative  dispute  res- 
olution, or  ADR,  than  the  Administrative  Conference.  As  the  current  chair  of  the 
Conference,  Thomasina  Rogers,  testified  in  March,  about  one-half  of  the  Con- 
ference's budget  is  devoted  to  staff  support  for  activities  designed  to  reduce  litiga- 
tion by  the  federal  government  and  within  the  federal  government.  Most  of  this  staff 
time  18  devoted  to  translating  past  recommendations  and  congressional  directives 
into  practical,  day-to-day  improvements  in  the  processes  of  individual  agencies. 

The  Administrative  Conference  began  working  on  alternative  means  of  dispute 
resolution  in  1982.  Today,  it  is  the  most  important  repository  of  expertise  and  infor- 
mation about  ADR  in  the  government.  It  nas  encouraged  the  training  and  use  of 
mediators.  And,  together  with  the  Office  of  Federal  Procurement  Policy,  the  Con- 
ference recently  successfully  convinced  24  agencies  to  adopt  enhanced  use  of  ADR 
in  disputes  with  private  sector  companies  about  government  contracts.  Because  the 
government  procurement  system  accounts  for  about  $200  billion  in  expenditures 
each  year,  the  potential  for  savings  from  this  one  program  is  enormous. 

The  private  sector  has  recognized  the  value  of  tne  Conference's  work  in  this  area. 
For  example,  Robert  Coulson,  long-time  head  of  the  American  Arbitration  Associa- 
tion, has  noted  "the  importance  of  the  Administrative  Conference  of  the  United 
States  in  our  national  effort  to  encourage  the  use  of  alternative  dispute  resolution 
by  Federal  government  agencies,  thereby  saving  millions  of  dollars  that  would  oth- 
erwise be  frittered  away  in  litigation  costs."  Sinailarly,  the  President  of  the  National 
Institute  for  Dispute  Resolution,  Marge  Baker,  has  said  that: 

ACUS  has  been  a  major  proponent  of  dispute  resolution  in  the  federal  gov- 
ernment, serving  as  an  information  resource  on  dispute  resolution  tools  and 
techniques,  as  a  central  contact  for  information  on  qualified  and  competent 
third  parties,  and  as  an  advocate  and  innovator  in  applying  dispute  resolu- 
tion to  the  tasks  of  the  federal  government. 

Common  sense  legal  reform  requires  the  resolution  of  some  disputes  outside  the 
courts.  ACUS  has  played  a  key  role  in  advancing  the  cause  of  ADR  and  should  be 
permitted  to  continue  this  vital  public  service. 

A  Cost-Effective  Private-Public  Partnership 

The  Administrative  Conference  is  not  just  a  bargain  because  it  saves  the  tax- 
payers money  by  increasing  administrative  efficiency  and  lowering  litigation  costs. 
The  Conference  also  fosters  a  valuable  private-public  partnership:  it  teams  govern- 
ment officials  with  distinguished  private  citizens — the  so  called  public  members" — 
all  of  whom  are  volunteers.  This  unique  relationship  enables  ACUS  to  leverage  a 
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relatively  small  appropriation  into  hundreds  of  thousands  of  dollars  in  donated  serv- 
ices from  leading  admanistrative  law  and  government  experts. 

The  partnersMp  has  also  contributed  to  the  Conference's  non-partisan  approach 
to  its  mission.  ACUS's  studies  and  recommendations  are  neither  partisan  nor  ideo- 
logical. Through  seven  presidential  administrations,  ACUS  has  never  precleared  its 
reconmiendations  through  any  political  process.  The  Conference's  proposals  are  ac- 
cepted because  of  their  reasoning  and  merit.  They  are  not  only  objective,  but  are 
perceived  as  such. 

The  Need  for  ACUS 

ACUS  is  the  only  federal  government  entity  that  can  do  what  it  does.  Other  fed- 
eral departments  and  agenaes  have  focused  statutory  missions  and  objectives  and 
should  he  active  in  improving  their  own  processes.  But  they  do  not  have  the  broad 
perspective  on  administrative  law  and  process  that  the  A<kninistrative  Conference 
enjoys.  Because  the  Conference  is  comprised  of  public  members,  governmental  mem- 
bers from  many  agencies,  and  professionals  dedicated  exclusively  to  the  study  of  the 
administrative  process,  it  has  a  far  more  inclusive  framework  than  any  individual 
body.  Moreover,  because  ACUS's  sole  goal  is  the  improvement  of  the  administrative 
process,  it  has  the  time  and  resources  to  focus  on  this  mission  in  a  way  that  other 
agencies  cannot. 

There  are,  of  course,  academic  institutions,  think-tanks,  and  bar  associations  that 
seek  to  improve  the  regulatory  process  as  well.  For  example,  the  ABA's  Administra- 
tive Law  and  Regulatory  Practice  Section  frequently  works  on  issues  that  are  the 
subject  of  ACUS  studies.  But  neither  the  ABA  nor  any  other  activity  is  a  substitute 
for  ACUS. 

ACUS  consultants  develop  singularly  important  empirical  evidence.  And  the  Con- 
ference focuses  on  the  administrative  process  as  a  whole,  rather  than  the  procedures 
of  a  few  high-pro fQe  agencies.  Thus,  ACUS  spearheads  detailed  and  intensive  in- 
quiries into  improving  procedures  relating  to  social  security,  medicare,  and  farm- 
workers, in  addition  to  the  FCC,  the  FDA,  and  the  EPA. 

Assistance  to  Members  of  Congress 

Finally,  ACUS  has  often  assisted  members  of  Congress,  congressional  committees 
and  their  staffs,  in  resolving  legislative  issues  relating  to  the  administrative  process. 
As  Representative  Fish  noted  just  a  few  years  ago: 

The  Administrative  Conference  provides  unique,  expert  advice  to  the  execu- 
tive branch,  the  independent  regulatory  agencies,  the  Federal  courts,  and 
to  the  Congress.  As  a  member  of  the  Judiciary  Conmiittee,  I  have  fre- 
quently relied  on  the  Conference's  expertise  in  drafting  and  formulating  leg- 
islation. It  is  the  only  entity  in  the  U.S.  government  which  focuses  on  ad- 
ministrative law,  in  all  of  its  facets.  Decisions  made  as  part  of  the  Federal 
regulatory  process  .  .  .  have  a  tremendous  impact  on  the  direction  of  im- 
portant public  policy  issues.  We  are  talking  here  about  health,  education, 
public  safety,  tne  environment,  transportation  and  consumer  protection — 
just  to  cite  a  few  areas  impacted  by  Federal  administrative  procedure  and 
regulatoiy  enforcement.  (139  Cong.  Rec.  H6575  (daily  ed.  Sept.  9,  1993) 
(statement  of  Rep.  Fish).) 

The  Administrative  Conference  indeed  has  contributed  in  important  wavs  to  the 
improvement  of  the  current  draft  of  this  Congress's  regulatory  reform  bUl.  Reauthor- 
ization of  ACUS  will  enable  it  to  continue  to  provide  such  assistance.  As  noted 
above,  reauthorization  also  would  allow  the  Conference  to  assist  in  the  implementa- 
tion of  important  changes  involved  in  any  new  legislation. 

ACUS  Has  Shown  Results 

The  Conference  undeniably  saves  the  taxpayers  money.  It  has  issued  many  valu- 
able publications  that  have  enabled  agencies  to  conserve  large  amounts  of  staff  re- 
sources. Its  recommendations  have  led  directly  to  legislative  reform  of  the  adminis- 
trative process. 

To  take  but  one  example,  ACUS  led  the  effort  to  eliminate  the  "race  to  the  court- 
house" to  obtain  judicial  review  of  agency  decisions.  For  many  years,  the  prevailing 
rule  was  that  the  first  petition  for  review  filed  in  a  federal  court  of  appeals  following 
agency  action  determined  the  judicial  circuit  in  which  the  case  would  be  heard.  This 

f)roce8s  often  led  to  unfortunate  results.  For  example,  petitions  were  filed  even  be- 
bre  the  agency  had  officially  acted — some  when  a  press  release  was  issued  and 


48 

some  even  as  the  agency's  meeting  had  just  begun.  This  led  to  wasteful  litigation 
concerning  when  an  agency  had  really  "acted." 

In  addition,  in  a  world  before  cellular  phones,  private  parties  would  go  to  absurd 
lengths  to  ensure  that  they  were  the  first  to  file.  A  firm  would  have  one  individual 
in  the  meeting  room.  As  soon  as  the  agency  had  "acted,"  that  person  would  signal 
to  someone  else,  who  would  communicate  to  an  individual  on  the  phone  with  still 
another  person  at  the  federal  circuit  courthouse.  The  message  would  then  be  con- 
veyed to  file  an  already-written  petition  with  the  clerk  of  the  court.  The  person  wait- 
ing on  the  phone  at  the  courthouse  would  literally  run  to  the  clerk  (or  signal  some- 
one else  to  do  so). 

With  competing  firms  undertaking  this  same  process  to  different  courthouses,  liti- 
gation about  who  "won"  the  race  abounded.  In  one  case,  a  court  of  appeals  re- 
manded the  dispute  for  fact-finding  to  an  administrative  law  judge.  The  cost  of 
recreating  these  signalling  routines  and  adjudicating  which  was  actually  the  fastest 
wasted  days  of  effort  and  Targe  amounts  of  money. 

Recognizing  the  absurd  nature  of  this  effort,  ACUS  proposed  that  a  lottery  system 
be  adopted  for  competing  f)etitions  in  different  courts  of  appeal,  and  Congress  wisely 
did  so.  Now,  there  are  no  more  unseemly  races  to  the  courthouse,  and  administra- 
tive law  judges  need  not  spend  time  and  effort  calculating  who  won. 

This  is  but  one  of  the  myriad  improvements  to  the  administrative  process  that 
the  Conference  has  pioneered.  Other  successful  reform  efforts  spearheaded  by  ACUS 
include  the  removal  of  technical  impediments  to  citizens  blocked  from  litigating 
against  the  government,  and  the  improvement  of  contract  claim  abjudications.  The 
Conference's  role  in  these  changes  may  not  have  garnered  headlines,  but  its  efforts 
have  eliminated  needless  litigation,  opened  courthouse  doors  to  those  with  legiti- 
mate grievances,  and  saved  taxpayer  dollars  and  private  resources. 

Conclusion 

The  American  people  need  and  deserve  a  permanent,  independent  watchdog  over 
the  fairness  and  efficiency  of  the  sometimes  out-of-control  administrative  process.  In 
my  opinion,  ACUS  serves  that  purpose  extremely  well.  For  the  good  of  the  tax- 
payers, it  should  be  reauthorized. 

I  appreciate  the  opportunity  to  testify  at  these  hearings  and  will  be  pleased  to 
respond  to  the  Subcommittee's  questions. 

Mr.  Gekas.  I  thank  you.  The  testimony  of  all  four  witnesses  is 
very  convincing  and  I,  myself,  am,  how  shall  I  say,  impressed  by 
the  notion  that  perhaps  we  can  be  penny-wise  and  pound-non-fool- 
ish if  we  start  to  think  about  reauthorizing  ACUS.  That  is  where 
I  am  right  now.  I  want  you  to  know  that.  I  don't  know  if  that  will 
be  the  final  outcome. 

A  couple  of  questions.  Mr.  Wiley,  you  mentioned  some  of  the  pro- 
curement situations  which  through  ADR  are  being  resolved  and 
that  ACUS  was  helpful  in  developing.  How  does  that  come  about 
if,  indeed,  some  of  the  procurement  contracts,  as  I  know  they  do, 
bear  arbitration  clauses  in  the  initial  impetus  of  the  contract  itself? 
How  does  ADR  get  into  that  at  all  when  it  is  already  set  by  the 
contract? 

Mr.  Wiley.  Well,  I  am  not  an  expert  in  that  area.  Mr.  Lubbers, 
why  don't  you  handle  that  one? 

Mr.  Gekas.  In  other  words,  if  a  contract  already  has,  in  the  pro- 
curement sector,  an  arbitration  clause,  where  does  the  apparatus 
that  ACUS  has  impelled  enter  the  picture? 

Mr.  Lubbers.  I  believe  that  the  agencies  have  all  signed  a  pledge 
to  use  ADR  at  various  stages  of  contract  disputes,  whether  the  dis- 
pute is  between  the  contracting  officer  and  the  company  involved 
at  the  very  earliest  stages,  or  in  cases  that  ultimately  get  to  the 
boards  of  contract  appeals  under  the  Contract  Disputes  Act.  So 
there  are  numerous  disputes  that  arise  in  managing  contracts  and 
this  is 


49 

Mr.  Gekas.  Are  you  saying  before  someone  triggers  the  arbitra- 
tion clause? 

Mr.  Lubbers.  That  is  correct.  Before,  and  if  there  is  no  arbitra- 
tion clause,  then  it  would  go  to  the  Board  of  Contract  Appeals. 

Mr.  Gekas.  All  right.  That  is  a  satisfactory  answer,  I  think. 

Mr.  Gray  and  Mr,  Shane  in  their  own  way,  and  all  of  you  create 
the  impression  of  reality  that  ACUS  acts  as  a  coordinating  force. 
That  is  very  valuable  to  vou.  I  think  of  all  the  things  that  we  have 
to  try  to  coordinate  and  legislators  can't  do  it  and  the  agencies 
themselves  sometimes  can't  coordinate.  In  that  regard,  is  it  stand- 
ing policy  within  the  FCC  and  the  White  House  or  any  place  else 
to  refer  immediately  to  ACUS,  or  does  it  seep  down  or  seep  up? 
How  does  the  individual  agency  begin  to  take  action  to  get  the  help 
of  ACUS? 

Mr.  Wiley.  You  have  a  representative  there  so  you  are  partici- 
pating and  you  hear  about  these  things.  For  example,  that  is  when 
I  first  heard  about  negotiated  rulemaking.  I  really  wasn't  aware  of 
that  possibility.  And  you  also  can  refer  issues.  As  Chairman  of  the 
FCC,  you  can  say,  I  would  like  ACUS'  help  on  a  particular  project. 
So  it  both  trickles  up  and  trickles  down,  so  to  speak. 

Mr.  Gekas.  How  about  the  White  House,  Boyden. 

Mr.  Gray.  Well,  of  course,  there  is  a  relationship,  a  direct  rela- 
tionship over  the  years  between  0MB,  which  is  the  White  House, 
and  ACUS.  As  someone  who  is  a  lawyer  who  worked  in  the  White 
House  and  who  worked  on  a  lot  of  regulatory  issues,  one  of  the  big 
problems  is  the  incredible  fragmentation  you  have  in  the  Congress, 
Environment  Committee,  Energy  Committee,  Agriculture  Commit- 
tee, etc.,  and  EPA  has  to  respond,  itself,  to  some  45  different  com- 
mittees and  subcommittees.  ACUS  is  the  one  place  where,  on  two 
or  three  times  a  year,  all  these  people  get  together  and  all  are  in 
the  same  room,  because  they  have  got  common  problems.  They  are 
not  worried  about  fragmented  committee  jurisdiction,  and,  interest- 
ingly, ideas  start  to  pop  up.  ACUS  is  a  wonderful  meeting  ground 
and  I  would  also  encourage  vou  to  come,  somewhat  facetiously,  but 
encourage  you  to  come  to  the  parties  that  ACUS  gives.  They  are 
the  best  parties. 

Mr.  Gekas.  Strike  that  from  the  record. 

Mr.  Wiley.  I  want  to  say,  paid  for  by  the  private  sector  organiza- 
tions. 

Mr.  Gray.  Paid  for  by  the  private  sector,  and  it  is  a  place  where 
judges,  Supreme  Court  Justices,  Members  of  Congress,  private  and 
public  sector  lawyers  all  come  and  talk  and  exchange  information, 
and  there  is  no  substitute  for  that  kind  of  networking.  In  my  esti- 
mation, Mr.  Chairman,  there  is  really  no  substitute  for  it  and 
ACUS  provides  it. 

Now,  somebody  else  could  do  it,  too,  but  we  do  have  a  place  that 
does  now  provide  for  this  crosscutting  fertilization  and  it  produces 
very  good  ideas. 

Mr.  Gekas.  Yes. 

Mr.  Vladeck.  I  would  like  to  just  add  one  point,  which  is  it  has 
been  the  practice  of  most  administrations  to  put  very  senior  White 
House  personnel  on  ACUS'  Council.  I  think  Boyden  was  appointed 
by  President  Bush  to  serve  on  ACUS'  Council.  Many  fairly  senior 
members   of  the   present  administration   serve   with   Boyden   on 
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ACUS'  Council  and  that  is  another  way  the  White  House  can  signal 
its 

Mr.  Gekas.  I  was  going  to  say,  Boyden  said  that  0MB  was  the 
force  of  the  White  House,  but  in  addition  to  that,  you  are  saying 
that  somebody  on  White  House  staff. 

Mr.  Gray.  Well,  there  is  a  very  close  relationship  that  I  made. 
I  should  let  Tommy  answer,  about  Sally  Katzen,  who  is  now  the 
regulatory  Czarina,  if  you  will,  at  the  current  White  House,  and 
she  has  worked  very  closely  with  the  0MB  people  and  ACUS.  His- 
torically, at  least  in  the  Reagan-Bush  years — I  really  can't  speak 
for  Judge  Mikva  today — but  the  White  House  Counsel's  Office 
maintained  a  very  close  relationship  with  ACUS,  because  it  was 
the  one  way,  again,  you  could  cut  through  all  this  committee  frag- 
mentation whicn  so  dominates  this  town,  not  just  down  at  this  end, 
but  at  the  other  end  of  Pennsylvania  Avenue  argued.  These  agen- 
cies fragment.  They  don't  talk  to  each  other  enough  and  this  is  the 
place  where  the  talking  occurs. 

Mr.  Gekas.  I  think  that  is  an  important  feature,  that  the  White 
House  can,  either  through  0MB  or  through  its  Chief  Counsel, 
check  with  ACUS  or  work  with  ACUS.  Does  that  happen? 

Mr.  Gray.  Absolutely. 

Mr.  Gekas.  Has  Judge  Mikva  had  a  chance  to  talk  with  you  yet 
since  he  has  been  counsel? 

Ms.  Rogers.  Judge  Mikva  has  not,  but  there  are  appointees  on 
our  Council,  which  consists  of  10  presidentially  appointed  individ- 
uals, who  do — who  are  in  regular  communication.  The  example 
being  Jack  Quinn,  the  Vice  President's  Chief  of  Staff,  and  Ginger 
Lew,  who  is  Greneral  Counsel  at  the  Department  of  Commerce.  So 
we  do  get  the  views  of  the  administration  through  that  appoint- 
ment process.  But  in  terms  of  the  Conference  membership  itself, 
those  are  all  individuals  who  are  not  politically  appointed  and,  in 
fact,  their  political  affiliation  has  no  bearing  in  whether  or  not  they 
serve.  So  you  have  a  two-tiered  process.  One,  the  Council,  which 
acts  as  a  board  of  directors  and  then  the  members. 

Mr.  Gekas.  All  right,  coincident  with  the  bells,  I  will  relinquish 
the  prerogative  of  the  Chair  and  recognize  the  gentleman  from 
Rhode  Island. 

Mr.  Reed.  Mr.  Chairman,  thank  you,  and  I  want  to  thank  the 
witnesses  for  their  excellent  testimony.  The  threshold  question,  I 
believe,  this  morning  that  we  have  addressed  is,  can  the  Con- 
ference be  effectively,  cost-effectively  replaced  or  replicated  and  I 
think  the  unanimous  conclusion  is,  no. 

And  I  believe  that  that  is  the  proper  conclusion.  But  one  other 
point  I  would  make,  because  time  is  waning,  not  only  in  the  reau- 
thorization do  we  have  to  answer  the  threshold  question,  but  I 
think  we  have  the  opportunity  to  make  improvements  which  might 
be  appropriate  in  the  way  the  Conference  is  run  and  other  aspects. 
And  I  know  that  time  is  short,  but  I  would  ask  the  witnesses  if 
they  have  any  thoughts  about  improving  the  operation  of  the  Con- 
ference, either  briefly  now  state  them  or  feel  free — I  think  the 
chairman  will  entertain  suggestions  and  recommendations,  because 
as  we  go  forward 

Mr.  Gekas.  If  the  gentleman  would  yield. 

Mr.  Reed.  Yes. 
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Mr.  Gekas.  What  we  would  look  at,  I  restress  this,  are  sugges- 
tions that  you  would  make  to  us  in  which  we  would  say  in  the  re- 
authorization, we  are  not  simply  rubberstamping  the  status  quo  of 
ACUS,  but  rather  we  want  to  implement  new  features  or  reforms 
or  new  facets  of  operation  that  will  make  it  even  better  for  us,  that 
kind  of  thing;  and  that  would  make  it  easier  for  us  who  lean  to- 
ward reauthorization  to  do  so.  I  thank  the  gentleman  for  yielding. 

Mr.  Reed.  I  share  the  chairman's  observation  and  request  for 
that  type  of  assistance.  Again,  this  might  might  be  too  abrupt  for 
time  to  go  into  gpreat  detail,  but  we  would  certainly  enjoy  those  de- 
tails. 

Just  one  other  point.  I  think  the  notion  of  audited  self-regulation 
is  a  fascinating  intellectual  exercise  that  you  are  trying  to  imple- 
ment. Is  this  something  that  ACUS  began  to  develop  within  the 
confines  of  ACUS,  or  you  are  a  catalyst  at  least? 

Mr.  Vladeck.  All  I  can  tell  you — and  I  don't  know  where  the 
idea  originated,  but  the  ACUS  study  on  audited  self-regulation, 
which  was  supported  by  the  work  of  an  excellent  contractor,  was 
the  first  real  piece  of  academic  writing  describing  what  kinds  of 
procedures  ought  to  be  set  up,  who  ought  to  engage  in  it,  what  the 
parameters  ought  to  be. 

The  idea  may  not  have  originated  from  ACUS,  but  the  momen- 
tum behind  this  idea  certainly  was  supplied  by  ACUS;  and  we  are 
moving  on  to  try  to  expand  and  to  try  to  refine  some  of  those 
thoughts,  and  agencies  are  now  starting  to  develop  self-regulatory 
programs.  And  so  I  think  it  is  a  good  model  to  use  to  show  the  suc- 
cess that  ACUS  can  have  in  really  effecting  very,  very  significemt 
savings  throughout  government,  while  at  the  same  time  promoting 
efficiency  and  making  sure  the  American  people  are  protected. 

Mr.  Wiley.  Mr.  Reed,  on  your  question  of  how  ACUS  could  be 
improved,  and  the  chairman's  question,  I  think  that  ACUS  is  so  lit- 
tle known  even  here  on  the  Hill  and  among  some  of  the  agencies 
who  have  the  most  to  gain  from  its  services  suggests  that  the  Con- 
ference, as  busy  as  it  is,  is  going  to  have  to  spend  more  time  follow- 
ing up  on  its  recommendations  with  congressional  staff  and  making 
its  services  better  known. 

I  commented  on  that  in  the  speech  I  made  on  the  20-year  history 
of  ACUS  and  suggested  that  was  an  important  point,  and  it  contin- 
ues to  be  that.  The  agency  is  little  known,  and  we  know  that,  and 
I  think  that  needs  to  be  changed. 

Mr.  Reed.  Thank  vou. 

Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  We  recognize  the  gentleman  from  Virginia  for  brief 
colloquy. 

Mr.  Scott.  Very  brief,  because  I  have  heard  the  term  ADR  stat- 
ed as  if  it  were  one  plan.  I  always  thought  of  that  as  an  evolving 
kind  of  situation.  You  have  got  different  kinds  of  rules  of  evidence, 
you  have  got  a  right  to  review,  time  limits,  whether  you  have  a 
lawyer  or  not  a  lawyer,  totally  different  levels  of  formality  in  the 
thing;  and  it  is  kind  of  an  evolving  process,  yet  I  have  kind  of 
heard  if  you  have  an  ADR,  you  have  done  it  and  that  is  it. 

Can  somebody  comment  on  that? 

Mr.  Vladeck.  I  would  be  glad  to.  My  committee  is  currently 
looking  on  the  use  of  ADR  for  resolving  EEOC  complaints,  and  it 
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is  a  very  different  model  than  the  one  the  chairman  was  referring 
to  before  about  procurement.  In  the  EEOC  context,  what  we  are 
proposing  is  that  mediation  be  offered  on  a  wide-scale  basis, 
nonbinding  mediation  with  nothing  approaching  the  level  of  formal- 
ity that  people  ordinarily  think  of  as  arbitration. 

Mr.  Scott.  And  then  once  you  get  something  like  that  set  up, 
you  would  review  it  and  see  if  it  needs  to  be  an  evolving  kind  of 
process? 

Mr.  Vladeck.  Exactly.  And  one  of  the  things  that  we  were 
stunned  to  see  is  there  are  very  few  mediation  services  currently 
offered  by  some  of  the  Federal  agencies  that  have  very  substantial 
adjudicatory  requirements,  and  we  are  hopeful  that  we  will  be  able 
to  persuade  the  EEOC  to  try  a  mediation  project  on  a  very  wide- 
spread basis  for  processing  claims  under  the  Americans  with  Dis- 
aoilities  Act. 

Mr.  Scott.  Let  me  ask  one  other  quick  question.  We  took  a  shot 
at  0MB  and  why  you  need  this,  and  why  not  let  0MB  try  to  do 
it.  How  about  GAO  r  Why  can't  GAO  do  what  you  are  doing? 

Mr.  Gray.  For  a  regulatory  agency  whicn  is  in  the  executive 
branch  you  need  people  who  are  on  constant — in  a  constant  way  in 
communication  with  them  and  who  work  with  them.  Congress 
should  have  its  own  perspective  on  these  matters,  but  there  needs 
to  be  somebody,  a  body,  an  entity,  that  works  with  the  agencies 
themselves;  and  it  is  a  very  different  culture  between  the  way  Con- 
gress operates  and  the  way  the  agencies  operate. 

Mr.  Scott.  Thank  you. 

Mr.  Gekas.  We  are  going  to  postpone  adjournment  for  2  minutes 
to  allow  the  gentleman  from  Georgia  to  make  a  statement  or  ask 
questions. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

I  would  just  like  to  make  a  brief  comment  that  I  think  this  panel 
illustrates  something  perhaps  unique  about  this  agency,  and  that 
is  that  the  bipartisan  nature  of  its  support  and  the  tremendous  vol- 
unteerism  that  is  evident.  It  is  even  more  astounding  if  one  real- 
izes probably  that  its  entire  budget  could  be  funded  by  the  hourly 
rate  of  Mr.  Gray  here,  if  he  were  charging  us  for  his  time;  and  that 
spirit  of  volunteerism 

Mr.  Gray.  I  wish  it  were  so. 

Mr.  Barr  [continuing].  Really,  I  think  it  speaks  very  well  for  the 
agency.  And  I  appreciate  this  panel,  as  the  previous  one.  Thank 
you,  Mr.  Chairman. 

Mr.  Gekas.  With  the  thanks  of  the  Chair  and  the  members,  we 
adjourn  this  hearing  and  extend  our  gratitude  to  all  who  attended. 

[Whereupon,  at  12:01  p.m.,  the  subcommittee  adjourned.] 
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